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“People want to know under what circumstances amwd far they will run the risk of
coming against what is so much stronger than thives@.e. state enforced law]... The
object of our study [as legal scholars], then redjction”?

Oliver Wendell Holmes, Jr.

Abstract

In the risk society of the twenty-first century,gudators must balance risk, and the
potential harm to human health and the environmegajnst the demand of citizens for
new technologies and the benefits that they bramgt they must do so in a context of
high levels of uncertainty and in which the pacetethnological developments can
quickly outstrip regulatory efforts. In this volietiregulatory environment, one of the key
challenges that regulators face is that of regufatwonnection i.e. of creating a
connection with the object of regulatory interventi whether a particular technology or
product process, and maintaining that connecticdh@sechnology develops and spreads.

The demand upon regulators to create and ensuwatery connection has led to an
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increasing use of open or flexible regulation. Winé means in practice is an increasing
turn to the use of vaguely worded standards inleggry instruments in place of specific
rules laid down in legislation. At the same time desire for effective enforcement of
these instruments has led to a trend towards teeoti€riminal sanctions in place of
administrative or civil law remedies. What we sugjgm this paper is that these two
trends — towards standards and towards criminaltisss — when combined raise serious
concerns in relation to the principle lek certa or legal certaintyThese concerns touch
both upon the legitimacy of such regulatory effasswell as the effectiveness of such
regulation. This presents regulators with a dilemmaorder for regulation to maintain
regulatory connection in the context described abdvmust remain flexible. However,
if regulatees are to know that they are bound aadifyntheir behaviour accordingly, the
fact that they are bound and the requirements glapen them need to be foreseeable.
Moreover, where regulatees face criminal sanctionsbreach of these standards, the
principle of legal certainty so central to our idea of what law is and toangeptance of
being bound by it —, made precise in criminal lavder the principle ohullem crimen,
nulla poena sine praevia lege poenalemands that individuals can readily foresee the
consequences of their actions. This paper exptbeeshallenge faced by the regulator in
seeking to balance the need for flexibility withetdemands of foreseeability in the
context of enforcing risk regulation with criminsanctions. We argue that the current
balance is too heavily weighted in favour of flakilp and suggest the use of the notion
of development risk liability, in combination wigirospective overruling, as a means for
seeking a better equilibrium between the goaldexdilfility and the protection provided

by foreseeability.



1. Introduction

It has become something of a cliché to suggestvileagre living in a ‘risk society’.It
remains, however, a useful shorthand for referriogthe nature of the regulatory
dilemmas that we face. While human beings have latjan understanding of risk, and
have modified their behaviour accordinglthe particular constellation of rapid and far-
reaching technological developments and social attitudéése technologies in the here
and now raises a number of specific tensions agdatory dilemmas. Building upon the
definition of risk society provided by Beck, Brownsrd and Goodwin, in their recent
work examining the regulation of technologies ia tiventy-first century, have suggested
that our era is marked by three intersecting facttitat citizens are generally eager to
embrace the benefits of technological developmenhtg; citizens are, at the same time,
highly risk averse; and that there is a great @éalncertainty about both the benefits
and, in particular, the risks of new technolodieShese factors and their inter-
relationships form the regulatory context in whrelgulators must balance risk, and the
potential harm to human health and the environmegdjnst the demand of citizens to
stimulate new technologies for the benefits thaytbring; and they must do so against a
background of high levels of uncertainty. To thésee factors can be added a fourth: the
pace of technological developments, which can dyicktstrip regulatory efforts. It has
been suggested that we are in an age of technalagieolution, in which technological

change is both rapid and unpredictabMt/hile the social and economic disruption to

% The term was developed, as is well known, iRIdH BECK, RISK SOCIETY: TOWARDS ANEW
MODERNITY (1992). There is of course now a vast literatureagulating risk; one of the most
useful texts in identifying and analyzing risk gaiges is a study on the risks of genetic
modification technologies: Wolfgang van den Daglalg Biotech Herbicide-Resistant Crops: A
Participatory Technology Assessmefferlin: Federal Republic of Germany Ministry for
Research and Technology, 1997).

* For a review of the regulatory response to a ramfgeechnologies across the previous two
centuries, seeUSAN W. BRENNER LAW IN AN ERA OF ‘'SMART’ TECHNOLOGY (2007).

®> Developments in biotechnology, for example, arguably forcing us to reassess profound
guestions about what it is to be human, and abauteationship to the world around us and to
each other.

® ROGERBROWNSWORD& MORAG GOODWIN, LAW AND THE TECHNOLOGIES OF THETWENTY-
FIRSTCENTURY 113, 112-136 more broadly (2012).

" Brownsword & Goodwinsupranote 6, at 18-23.



which such change leads is in itself nothing feive scale and depth of technological
change in the twenty-first century is likely to sech that volatility will become the key

element of regulatory environments.

In this regulatory context, it has been suggested tegulators must answer four key
regulatory challenges if they are to create reguathat is effective in this regulatory
context; that is they need to design regulatoryeri@ntions that are prudent or
precautionary; that are economical and efficiehgt tare legitimate; and that ensure
regulatory connectiof This latter requirement requires regulators t@i@e connection
with the object of regulatory intervention, whetreermarticular technology or product
process, and to maintain that connection as thentdagy concerned and other relevant
technologies develop and as knowledge, understgraiiml use of these technologies
spreads. Generating and maintaining connectionggadly the greatest challenge that
regulators face in an era marked by rapid techncdébgevelopment. The speed and scale

of these developments creates a volatile regulaowronment.

Against this background, we focus in this paperrupme specific tension and the
regulatory dilemma it poses within risk regulafidin a particular legal context. The
demand upon regulators to create and ensure regulabnnection has led to an
increasing use of open or flexible regulation. Wihégt means in practice is an increasing
turn to the use of vaguely worded standards adatxy instruments in place of specific
rules laid down in legislation. At the same timee tdesire for effective enforcement of
these instruments has led to a trend towards teeoti€riminal sanctions in place of
administrative or civil law remedies. The regulgtaontext that we examine is the
European legal space; and we do so for the redsainthe drive towards the use of

criminal penalties to enforce risk regulation isstmarked within European law.

® MATHIAS KLANG, DISRUPTIVE TECHNOLOGY (2006).

® See Brownsword & Goodwirsupranote 6, at 46-71. There are of course alternatiagsvof
characterizing regulatory adequacy.

19 Risk regulation refers very broadly to regulatamerventions directed at managing risks in
which technology plays an important factor; anotteem would be safety regulation. Examples
include the manufacture of chemicals, food safatgduct safety etc.



What we suggest in this paper is that these twade- towards standards and towards
criminal sanctions — when combined raise serious@ms in relation to the principle of
lex certa or legal certainty.These concerns touch both upon the legitimacy chsu
regulatory efforts as well as the effectivenessuath regulation. This presents regulators
with a dilemma: in order for regulation to maintaegulatory connection in the context
described above, it must remain flexible. Howetfelegulatees are to know that they are
bound and modify their behaviour accordingly, tlaetfthat they are bound and the
requirements placed upon them need to be foreseddbleover, where regulatees face
criminal sanctions for breach of these standardds, grinciple of legal certainty so
central to our idea of what law is and to our ataepe of being bound by it —, made
precise in criminal law under the principle mdllem crimen, nulla poena sine praevia
lege poenali demands that individuals can readily foresee dhesequences of their

actions.

This paper considers the challenge faced by thelatayy in seeking to balance the need
for flexibility with the demands of foreseeabiliyn the context of enforcing risk
regulation with criminal sanctions. We argue tha¢ turrent balance is too heavily
weighted in favour of flexibility and suggest a pilide avenue for seeking a better
equilibrium via (the regulatory technique of deymtent risk liability in combination

with) prospective overruling.

Section 2 of this paper sets out the theory matigathe increasing use of standards
within risk regulation and describes the developnoétoth the use of criminal sanctions
to enforce risk regulation in the European contaxd of the development of thex certa
principle within the rule of law and criminal lawnore specifically. In Section 3, we
examine how various courts within Europe, payingipalar attention to the European
Court of Human Rights, view and manage the fleiidilforeseeability dilemma. In
particular, we examine the content given by thesets to the notion of legal certainty.
On the basis of this description, we suggest thewjean courts set differing standards
for the regulator in regard to what foreseeabil@guires of them — in itself creating legal

uncertainty — and argue that the Strasbourg Cautstthe benchmark too low to ensure



the protection of individuals and other actors.ning from the legal protection that the
guarantee of legal certainty provides, in sectiamedexamine the value of legal certainty
from an efficiency perspective, notably deterretifeeory. Following this examination,
we conclude that on both legitimacy (section 2 &8y efficiency grounds (section 4),
regulators within Europe currently fail to strikeetbest balance between flexibility and
foreseeability. In section 5, we consider varicegutatory tools and techniques available
to regulators for creating an optimal balance hipriag it to each regulatory situation,
and suggest that a combination of the applicatiodevelopment risk liability with the
judicious use of prospective overruling addreskesconcerns that we identify. Section 6

concludes.

2. The changing nature of regulation in the risk soety

The dilemma that legislators, whether at the nali@n European level, face in creating

effective standards that meet the requirementsgdlIcertainty in the context of criminal

law has been nicely summed up by Corstens and IRaadés worth citing at length:
“Juridical certainty requires that the citizen kreowvhat sort of conduct will
render him liable to criminal prosecution. This lg@aendangered if the charge is
not clear. Nevertheless, it has to be acceptedttfetmodern legislator has a
tendency to be concerned with many problems inra@enprove the well-being
of his fellow citizens and is consequently confemhtwith some very complex
guestions. The proliferation of criminal law ane ttomplexity of its texts have
had their consequences. The legislator must manedustween the Scylla of
vague wording in criminal laws (also allowing a gedmuch freedom to act)
which cover the majority of the targeted situatiqasprocedure called “open
type”) and the Charybdis of more specific wordinghich create the risk of

creating loopholes™

The demands made upon regulators to regulate ietfctand efficiently in an era in
which the speed of technological change is unpestted has seen two regulatory trends

! GEERTCORSTENS& JEAN PRADEL, EUROPEANCRIMINAL LAW 357 (2002).



emerge that, taken together, raise serious concebosit the legitimacy of such
regulation, both in the context of rule of law cents and in terms of individual rights.
The first trend that we wish to highlight is thelieased use of general standards in place
of rules that prescribe precisely and clearly @gdd& behaviouex ante The necessity of
this move becomes clear when analysing the desfgregulation for situations of
regulatory volatility from the perspective of crite developed by Louis Kaplow and
others for the optimal form of legislation with Brds to effectiveness and efficien@y.
At the same time, however, we are witnessing a meve — our second trend — towards
the enforcement of this regulation by criminal latis trend is particularly pronounced
in, but is not limited to, the European legal spadee combination of vague standards
and criminal penalties raise clear issues undeptimeiple oflex certa We will explore

both trends in this section and the implicationddéa certarequirements.

2.1. A trend towards the use of standards

The question of the desired specificity in reguiathas been largely discussed in the law
and economics literature under the heading of theice between ‘rules versus
standards’. The rules versus standards debateviraha economics and legal literature
dates back to a 1992 seminal paper by Louis Kaplowthe subsequent twenty years, this
line of research has seen various applicationsgxample in the context of designing
effective laws in developing countri&sor in relation to behavioural effeétsor in

applications in the field of anti-trust.

12 Cf. Louis Kaplow,Rules versus Standards: An Economic Analykls(3) DUKE L.J. 557-629
(1992); Louis Kaplow,Characteristics of Rules, iENCYCLOPEDIA OF LAW AND ECONOMICS
502-28 (Boudewijn Bouckaert & Gerrit DeGeest, e@00) (also electronically published at
http://encyclo.findlaw.com Louis Kaplow,A Model of the Optimal Complexity of Legal Rules,
11 J.L.ECON. & ORG. 150-163 (1995). AKaplow sets out a humber of the points, particularly
concerning the effects of rules and standards gal losts and on behavior, can also be found in
the prior economic analyses by Isaac Ehrlich & BRidhA. PosnerAn Economic Analysis of
Legal Rulemaking3 J.LEGAL STuD. 257-286 (1974) and Colin S. Diva@ihe Optimal Precision

of Administrative Rules93 YALE L.J. 65-109 (1983). His works have been furtheretigyed
inter alia by Vincy Fon & Francesco Pari®in the Optimal Specificty of Legal Rul@surnal of
Institutional Economics, George Mason Law & EconmsriResearch Paper No. 04-32, Minnesota
Legal Studies Research Paper No. 07-17, 2@¥&)jlable athttp://ssrn.com/abstract=569401.

13 Cf. Michael G. Faure et alBucking the Kuznets Curve: Designing Effective EBnvhental
Regulation in Developing Countrieés] (1) VA. J.INT'L L. 95-156 (2010); RBERTD. COOTER&
HANS-BERND SCHAFER, THE POVERTY OF NATIONS (2008); Michael G. FaureEnvironmental




Legal norms can be distinguished into rules anddstals — a distinction in which the
levels of clarity and flexibility are crucial. Theasic distinction between rules and
standards is the moment of promulgation of the @etipe degree of detdif: thus the
decision as to whether the law is given content spetificationex anteor ex post'’ i.e.
done before individuals act (rules) or after theyweén done so (standard§)Rules are
those legal commands that lead to a clear-cutndisdn between lawful and unlawful
behaviour, while standards are general legal @itdrat gain specific content at the
moment of judicial interpretation and applicatidnUnlike clear-cut rules, standards
require the application of “a background principtea set of principles to a particularized

set of facts in order to reach a legal conclusfdn”.

Both approaches — rules and standards — involvis @dwo stages: at the law-making

and at the adjudication staffeln the case of rules, the content of the laws thake

Rules versus Standards for Developing Countries;arhiag from Schéafer in
INTERNATIONALISIERUNG DES RECHTS UND SEINE OKONOMISCHE
ANALYSE/INTERNATIONALIZATION OF THE LAW AND ITS ECONOMIC ANALYSIS, FESTSCHRIFT
FUR HANS-BERND SCHAFER ZUM 65. GEBURTSTAG 735-746 (Thomas Eger et al. eds., 2008);
Anthony I. Ogus, Regulatory Arrangements in Developing Countries, in
INTERNATIONALISIERUNG DES RECHTS UND SEINE OKONOMISCHE
ANALYSE/INTERNATIONALIZATION OF THE LAW AND ITS ECONOMIC ANALYSIS, FESTSCHRIFT
FUR HANS-BERND SCHAFER zZUM 65. GEBURTSTAG 721-734 (Thomas Eger et al. eds., 2008);
Hans-Bernd SchéafeRules versus Standards in Rich and Poor Countiescise Legal Norms
as Substitutes for Human Capital in Low-Income Gades, U. CHI. SUP. CT. ECON. REV. 113-
134 (2006).

4 See e.g. Russell B. Korobkilehavioral Analysis and Legal Form: Rules vs. Stadsl
Revisited,79 Or. L. REV. 23-60 (2000).

15 Cf. Daniel A. CraneRules Versus Standards in Antitrust Adjudicatfovashington and Lee
Law Review 64, 49 - 110; Cardozo Legal Studies RetePaper No. 162, 200@vailable at
SSRN: http://ssrn.com/abstract=927293.

18 As Kaplow claims, not all authors make this distinction dig@nough: the degree of detail
used in the formulation of laws is a distinct gimsfrom that on the time of giving this content,
seeKaplow (1992)supranote 12, at 557 (586).

7 Cf. Kaplow (2000)supranote 12, at 502 (508) based on 1995.

18 Cf. Kaplow (1992)supranote 12, at 557 (621).

19 Cf. Posnersupranote 12; Diversupranote 12; Kaplow (1992kupranote 12; Hans-Bernd
Schéfer,Legal Rules and Standard&erman Law and Economics Working Paper Serie2)200
available athttp://ssrn.com/abstract=999860.

20 Cf. Korobkin,supranote 14, af3.

1 Besides the relation between the legislature hadudiciary also the relation between various
levels of government (legislature and executive) discussed in the literature. Also note the



determinedex ante This requires lawmakers to carry out studiesdwaace in order to
determine the appropriate rifeRules are therefore more costly for legislatoranth
general standards, which require less specifiaitipiehand. Standards generally have a
broader scope of application than rules, and trggiire less investmerdgx anteto
determine the precise content and scope of thé ladoreover, the cost of adapting a
rule is considerably higher than a standard, &s likely to require amendments to the
law. There is thus an area of conflict betweenahgpecification costs and enforcement
and compliance costs (including specification & tetagef* Whether it is more
appropriate to opt for a standard or a rule dependbe nature of the legal environment.
Depending on certain factors, the optimal momerdpafcifying the scope and content of
the law (at the moment of enactment in case ofsrue at the adjudication and
implementation stage in the case of standardspeddentified®™ There are a number of
criteria given in the law and economics literatthrat determine whether it is more cost

effective to opt for rules or standarts:

(1) Volatility

Volatility, i.e. changes over time in the regulatethvironment, lead to legal
obsolescence. In an area of law that is subjeatrapid change of economic and social
conditions requiring constant assessment of thenaptet of legal decisions, standards
are more efficient than rulé5Details and specifications that are set@utinteare more

sensitive to exogenous, unforeseen changes andmbeabsolete at a faster rate.

relation to theex antevs. ex postlegal intervention discussion in: Steven Shaudhbility for
Harm Versus Regulation of Safet® J.L.StuD. 357-374 (1984).

2 E.g. Kaplow (1992)supranote 12, at 557 (569).

2 Cf. Fon & Parisisupranote 12, at 16ff.

2 RICHARD A. POSNER ECONOMIC ANALYSIS OF LAW (1998); Richard A. Posne€reating a
Legal Framework for Economic Developmeh8 (1) WORLD BANK RES. OBSERVER (1998).
Difficulties to interpret standards which are npéesified emerge for all subjects of law, also the
individuals that are addressed by it.

% Note that the distinction between rules and stateds not clear-cut and in reality there are
mixed forms same as acts consisting of rules aamtatds, cf. e.g. Kaplow (200@uypranote
12, at 502, 510.

% Cf. to the factors generally Fon & Parisijpranote 12, at 6. They assume that “lawmakers act
benevolently, without considering the impact of il failures and selfish behaviour by
legislators, courts, and subjects of the law” d®aéeon p. 17.

27 Cf. Schafersupranote 19, at 2, building upon Kaplow.



Standards are less affected by changes as theyaiadinly the type of circumstance that
is relevant and not the specific circumstance, tedpossibility of adaptation to new
circumstances by the judiciaex postis left open. Thus, the use of rules is likelybe
desirable where the regulatory environment is stanld general standards where it is
not?® In a situation of regulatory volatility, the potih scope to be given to a norm
should be formulated in as open a way as possibisso cover future, unpredictable,

developments.

(2) Frequency of application

A common point in the law and economics literatigréhe finding that the more often a
norm is applied, the more a rule with a higher degsf specificityex antes desirable as
these costs then only have to be borne éh&eequency speaks thus in favour of rules,
as the higher adjudication costs associated wéthdstrds are likely to be greater than the
costs of strict design and promulgation. Standaroik best when behaviour varies a lot
and there is little repetition in case scenaffoshe case for standards would be clearly
that of situations which arise rarely, or varyingcemstances, or a low frequency.
However, in a regulatory environment marked by tifia in which obsolescence is a
constant likelihood, lower levels of specificityashid be chosen, regardless of the degree

of frequency of application.

(3) The complexity of the regulated environment

Another key factor influencing the decision forasilor standards is the complexity of the
regulated environment in which the norm is to leaded. It is a general rule that the
more complex an environment, the more costly tbislevelop norms that cover a wide
range of scenarios. In particular, promulgationt€ascrease with the complexity of the

environment that is to be regulated as it is diffito specify these contingenci&sThis

% Similar Kaplow (1992),supra note 12, at 557 (621). Also, from a law and tedbayp

perspective, Brownsword & Goodwispranote 6. See, further, Gregory N. Mandégulating

Emerging Technologie4,L. INNOVATION & TECH. 75 (2009).

# This is also found by Kaplow (1992upranote 12, at 557 (563). He calls it the “frequenty
individual behavior and adjudication” in contrastet behaviour that would be rare.

30 SeeKaplow (2000)supranote 12, at 502, 510.

3L Cf. Fon & Parisisupranote 12, at 7.
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situation calls for a general standard that cagiben greater specificitgx postwith the
details of individual scenarios. However, when deg on the likely costs of

adjudication, there is an interrelation with thequency of application.

(4) Judicial specialization

The degree and nature of judicial specializatioansther important factor influencing
the decision for rules or standards; in particulaaffects the level of guidance that they
need in applying the laW. Specialized judges are more effective at inteipgeind
applying complex laws. In order to decrease adattha costs, it therefore seems to hold
that the optimal level of specificity increases there specialized the courts that are to
apply and interpret thefi. Thus, where judges specialize in particular reigmjathemes,
such as environmental law, the legislator can mgkeater use of detailed legal
provisions that cover a wide range of situationd @ariations** One could however
argue to the contrary that, precisely due to tkeecialization such judges are better

placed to apply vague standards, thus raisingftlegeacy of the use of standards.

(5) Applying the criteria to a regulatory environment marked by rapid technological
change

The choice for a rule or a standard is dependertheriegal environment in which the
regulation must function. When the criteria for chimg between standards and rules are
applied to a legal environment in which rapidly ihi@g technologies play a key role —
what we have termed as risk regulation — the aaitere describe point towards a clear
preference for standards over rules. In such smenastatic rules are likely to become
rapidly outdated and obsolete, leading to regwatbsconnection and ineffectiveness.
This will have profound consequences for the ptatacof human health and the
environment. The rapid pace of technological dgwalent also points towards the use of
standards when considered from the perspectivéeoffrequency of application. Fast-
paced change entails strong variation and henge fkdikely to be little repetition in

case scenarios. Likewise, consideration of the dexity of the regulated environment

%2 The same is true for a bureaucrat at lower levkise executive branch.
33 Cf. Fon & Parisisupranote 12, at 8.
3 Cf. 1d. at 14.
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again points in the direction of a preference forstandard as far as regulating
technological risks are concerned. The hallmartheftwenty-first century technological

revolution is not just speed, as we suggesteddiintnoduction, but also complexity.

The application of the last criterion developedha law and economics literature — the
degree of specialization of the judiciary — to #nena of risk regulation is less clear-cut.
While the specialization of judges can be an assapplying both rules and standards, in
the particular scenario of the increasing trendatals the use of criminal penalties to
enforce risk regulation, it is important to notattjudges in criminal cases are unlikely to
be trained in the assessment of technological.riBke question that then arises is that of
whom (legislator or judge) is better placgaia information and knowledge to be able to
adapt the relevant norms to changing circumstanodhis respect the criteria for safety
regulation provided by Shav&llmay be useful. In most cases, according to Shavell
legislators are likely to be better informed thamlges about developments in new
technologies. However, this point in favour of sileeeds to be weighed against the high
costs of amending legislation and balanced ag#iesother key criteria of the regulatory
environment. What Shavell's theory in any case liggks is the importance both of well-
informed legislators and of specialised trainingr fthe judiciary in assessing

technological risks in the design and implementatibrisk regulation.

Given the nature of the regulatory environment teredy rapid technological change, it
is therefore not surprising that we are witnesshg increasing use of standards as the
basis of regulatory efforts. In the domains of pdsafety, food safety as well as
environmental law, increasingly vague concepts laeéhg used to impose general

obligations on regulatees to act in the publicrise’’ For regulators to do otherwise

% Brownsword & Goodwinsupranote 6, at 63-71.

% Shavell,supranote 21 and Steven Shavell,model of the ultimate use of liability and safety
regulation RAND J.ECON. 271-280 (1984).

3" See e.g. the General Product Safety Directive /B0fhich requires that producers and
distributors place only “safe” products on the nedrld safe product in the Directive is defined as
“Any product which, under normal or reasonably meable conditions of use including duration
and, where applicable, putting into service, iatan and maintenance requirements, does not
present any risk or only the minimum risks comgatibith the product’s use, considered to be
acceptable and consistent with a high level ofgmtidn for the safety and health of persons”.

12



would be to ignore the likelihood of regulatory absnection and to accept the
ineffectiveness of risk regulation — an unaccegaiknario in light of the risks to human
health and environment that new technologies avagit to pose and the extreme risk
aversion of twenty-first citizens (voters). Yet whthese general obligations may have
the advantage of being able to capture more s@enand thus prohibit more of the
undesirable behaviour that the regulation is inéehth protect against, they create new,
legitimacy-type concerns. Although the use of séadsd is not necessarily problematic in
itself, these concerns arise when standards ardineth with the second key trend in

European risk regulation: the move towards cringaion.

2.2. The increasing criminalisation of risk

The use of criminal law to enforce technical regates is certainly not a new
phenomenor® however, policy-makers appear increasingly atddoea belief in the
efficiency of the use of criminal law as a tool sdcial controf® The evolution of
environmental criminal law at EU level provides emample of this trend, although we

suggest that these developments within Europe farhof a more global trend.

Prior to a landmark ruling by the European Courdudtice in 2005, the European Union
(EV) lacked competence to regulate in the fiel&rminal law. However, the changes
inaugurated by this ruling have been recogniseéiemew Lisbon Treaty, and Art. 83 (2)
of the Treaty on the Functioning of the Europearobrmprovides Union competence to
impose criminal penalties. It reads:
... If the approximation of criminal laws and regudats of the Member States
proves essential to ensure the effective implentientaof a Union policy in an

area which has been subject to harmonisation mesisdirectives may establish

% E.g. in Belgium already an act of 5 May 1888oaétaire Belgel3 May 1888) concerning the
control on dangerous and potentially damaging iledtans submitted the operation of such an
installation to a system of licenses. The operatibran installation without a license or the
violation of license conditions was punished withiminal sanctions (see Michael Faure,
Umweltrecht in Belgien. Strafrecht im Spannungsteld Zivil- und Verwaltungsrechreiburg-
im-Breisgau, Max-Planck Institute for Foreign anternational Criminal Law, 1992, 66-68.

% See e.g. on the use of criminal law to enforcesaorer legislation Michael Faure, Anthony
Ogus and Niels Philipsen, “Curbing Consumer Firgncosses: the Economics of Regulatory
Enforcement”, 31(2) aw & PoLicy, 2009, 161, 178-181.
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minimum rules with regard to the definition of ciimal offences and sanctions in
the area concerned. Such directives shall be adldpgethe same ordinary or
special legislative procedure as was followed féwe tadoption of the
harmonisation measures in question, without pregith Article 76.

This case, the developments that led to it andetfiost followed will be outlined here to

give shape to our assertion of the existence sfttand?°

Initiatives to harmonise criminal law at the EUdébegan at the turn of the century in
the area of environmental law. A proposal by Derkmar2000 under the third pillar to
criminalise specific acts at the EU level that ¢iinte serious environmental crifffded

to the first initiative within the area of criminw under the first pillar, in the form of a
proposal for a Directive of 13 March 2001 on thetection of the environment through
criminal law#? Under the proposal, the European Commission &sktrat the protection
of the environmental required criminal enforcemast only criminal penalties were
capable of creating a sufficiently dissuasive dfatd thus of sending a strong signal to

offenders®

0 Of course, this evolution will not be discussed datail within the framework of this
contribution. For details see for example Fran¢cdsente, Criminal environmental law and
community competencBUR. ENVTL. L. REv. 147-156 (2003); Francoise ComEvironmental
crime and the police in Europe: a panorama and fiegaths for future actigrEUR. ENVTL. L.
Rev. 190-231 (2006); M. Heidemann-Robinsoithe emergence of European Union
environmental criminal law: a quest for solid fomidns ENVTL LIABILITY 71-91 and 111-136
(2008); Ricardo Pereir&nvironmental criminal law in the first pillar: agsitive development for
environmental protection in the European UnipfERR. ENVTL. L. REV. 254-268 (2007) and
Diane Ryland,Protection of the environment through criminal laa:question of competence
unabated?EUR. ENERGY & ENVTL. L. REV. 91-111 (2009).

*10J 39/4 of 11 February 2000. The framework decisi@s Wased upon the Council of Europe
Convention on the Protection of the Environmenotigh Criminal Law of 4 November 1998,
which, however, did not enter into force. For a oment on the provisions in this Council of
Europe Convention see Michael G. Faufigwards a new model of criminalisation of
environmental pollution: the case of Indonesia ENVIRONMENTAL LAW AND DEVELOPMENT.
LESSONS FROM THENDONESIAN EXPERIENCE202-203 (Michael G. Faure & Nicole Niessen eds.,
2006). The framework decision was adopted on 2dalgr2003.

*20J C180E of 26 June 2001.

*3 For comments on this proposal seter alia Comte (2003)supranote 40 and Michael G.
Faure,European environmental criminal law: do we realged it? EUR. ENVTL. L. REV. 18-29
(2004).
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The resulting institutional conflict between the udoil and the Commission over the
compentence to regulate in the area of criminalleivto the landmark ruling of the ECJ
in case C-176/0% In its judgment of 13 September 2005, the ECJdptimat although
“as a general rule, neither criminal law nor thieswf criminal procedure fall within the
community competence”, “the last-mentioned findoh@es not prevent the community
legislature, when the application of effective, gowdionate and dissuasive criminal
penalties by the competent national authoritieansessential measure for combating
serious environmental offences, from taking measwigich relate to the criminal law of
the Member States which it considers necessaryderdo ensure that the rules which it

lays down on environmental protection are fullyeefive”*

This movement towards the use of criminal penaltié¢s regulate in the area of
environmental law was consolidated in the area hop-source pollution. A council
framework decision to strengthen the criminal-laaniework for the enforcement of the
law against ship-source pollution was establisteduly 2005'¢ prescribing minimum
sanctions for specific penalties. At the beginnoigSeptember 2005, the Commission
issued a directive on ship-source pollution, intrddg criminal penalties for
infringements'’ In the resulting case concerning the competencegolate in this area,
the ECJ clarified its earlier ruling, concluding:

“From the decision of 13 September 2005, it folloth&it when the application of
effective, proportionate and dissuasive criminahgges by the competent national
authorities is an essential measure for combatiagowss environmental offences,
criminal law may be prescribed on the conditiort thes necessary in order to ensure that
the rules which it lays down on environmental pcaten are fully effective. A first test to
be applied is hence whether the use of the crinbvalis necessary and proportionate to

reach the goals of environmental protection at White particular directive aims. The

*0JC135/21 of 7 June 2003.

*° § 48 of the decision of 13 September 2005. Formsents on this decision sager alia Comte
(2006),supranote 40, at 226-229 and Pereiapranote 40.

%6 0JL255/11 of 30 September 2005.

*70JL255/11 of 30 September 2005.
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determination of the type and level of the crimipahalties to be applied does not fall

within the Community’s sphere of competence.”

This judgment has, however, been rendered obsbiethe Lisbon Treaty reforms. The
abolishment of the pillar structure of the Uniortagis that it is now possible for the
Commission to use its new powers to require Mengiates to introduce a variety of

criminal penalties.

A further two directives have been promulgatedesitihee Court’s clarification in relation
to ship-source pollution, and are together refertedas the environmental crimes
directives. They clearly demonstrate the belieftlom part of the European Commission
in the need for criminal law as an enforcement raa@m in this field. Consideration 3
in Directive 2008/99, in particular, explains thetperience has shown that existing
systems of penalties have been insufficient foieadhg compliance with environmental
protection laws. Such compliance, so the text oo, can and should be strengthened
by the availability of criminal penalties, which rdenstrate a social disapproval of a
qualitatively different nature compared to admm@Bve penalties or a compensation
mechanism under civil law. Consideration 10 of directive requires Member States to
provide for criminal penalties in their nationalgiglation in respect of serious
infringements of provisions of community law on {hrtection of the environment. The
directive does not, however, create obligationsegards criminal penalties for individual
cases. The updated Directive 2009/123 concerniipgssiurce pollution follows a similar
model, although it contains specific provisions @aming the liability of legal persons;
Article 8 of the directive requires that legal mers held liable for environmental
offences be punished by effective, proportionatel atissuasive penaltié8. The
Commission is, of January 2081 examining the implementation by Member States of

these legislative instruments.

*® See further on this directive, Michael G. Faufhe Environmental crime directive
2008/99/EC EUR. J. CONSUMERL. 2011/193-2008.

9 The reason is that directive 2009/123 of 21 Oat@¥69 had to be transposed into national law
by 16 December 2010; Directive 2008/99 of 19 NovemP008 had to be transposed by 26
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For the purposes of this study, this brief outlioke the developments towards the
criminalisation of environmental law within the E8drves to demonstrate the importance
with which criminal law is viewed by regulators as essential tool for ensuring
compliance within realms that have traditionally eds alternative enforcement
mechanisms, such as administrative sanctions drlaw penalties. Moreover, although
this trend began in the area of environmental Iawg certainly not limited to it. More
recently, for example, in October 2011, the Europ€ammission launched a proposal
for a directive on criminal sanctions for insidezating and market manipulatidhThe
draft justifies the proposed directive in the fallog manner:

“It is essential that compliance be strengthenedhieyavailability of criminal sanctions
which demonstrate a social disapproval of a qualdly different nature compared to
administrative penalties. Establishing criminaleoifes for the most series forms of
market abuse sets clear boundaries in law that dwethaviours are regarded as
unacceptable and sends a message to the publipdedtial offenders that these are

taken very seriously by competent authoriti&gs”.

Moreover, these developments within EU law not oshow an increasing use of
criminal penalties to enforce regulation but alsove to illustrate the combination of
criminal law sanctions with the use of standardshasregulatory form. In the proposal
on criminalising insider dealing, for example, Masn States are requir@dter alia to
ensure that the following conduct will constituteraminal offence:

“(@)When in position of inside information, usingat information to acquire or dispose
of financial instruments to which that informaticelates for once own account or for the
account of a third party. (...)"

Article 4 also forces member states to criminairsgket manipulation which is defined

as:

December 2010. An examination of the transpositionld hence in theory start from January
2011.

0 See com (2011) 654 final.

*L Consideration (6) preceding the proposal for adtive, com (2011) 654 final, p.8.
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“(a) Giving false or misleading signals as to thp@y of, demand for, or price of, a

financial instrument or a related spot commaoditgtcact; (...)".

The standard of “false or misleading signals” iscourse, left deliberately vague and

undefined??

The environmental crime directives also make usevague standards. Article 3 of
Directive 2008/99, which describes the offenceshéocriminalised, provides for the
criminalisation of the discharge of materials thae likely to cause “substantial
damage™®?® Similarly, the same directive requires Member &tato criminalise the
operation of a plant “in which a dangerous activ#ycarried out or in which dangerous
substances or preparations are storédis well as “any conduct which causes the

significant deterioration of a habitat within a fgcted site’™>

It is this combination of vague standards with ecgment via criminal penalties, we
wish to suggest, that raises serious questionsruhdeprinciple oflex certathat goes to

the heart of the legitimacy of the law.

2.3. The challenge posed to the notion of legal t&inty in criminal law

The principle oflex certain criminal law has a long pedigree. While the ¢as maxim
nullum crimen, nulla poena sine praevia lege poepabginated with the German legal
scholar P.J. Anselm R. von Feuerbach at the tuthegighteenth century,the idea it
expresses can be traced further back in Europesaorito the English Magna Carta of

1215 (and later variations). Here, in one of tlauses still in force today in English law,

2 The use of vague standards in directives has tieeaubject of criticism; see, e.g.JAMMAEL
FAURE, EUROPEAN CONSUMER LAW 205-206 (2011)and Michael Faure & Marjolein Visser,
How to Punish Environmental Pollution? Some Réfdaston Various Models of Criminalization
of Environmental HarmEUR. J. CRIME, CRIM. L. & CRIM. JUST. 316, 346-356 (1995).

%3 See article 3 (a). This notion of “substantial dgef is also refer to in article 3(b) and 3(d) and
3(e).

> Article 3 (d).

% Article 3(h).

%6 GUSTAV RADBRUCH & PAUL JOHANN ANSELM FEUERBACH, EIN JURISTENLEBEN ERZAHLT
(1934).
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England’s feudal barons required their sovereigpraclaim certain limitations to his
power, notably including the principle that no fren can be punished except by the law
of the land. This idea that the power of the sageréo dispose of the lives and lands of
his subjects was limited by adherence to the lawaas commonly understood became
a fundamental mainstay not only of constitutiorfaught, but also of the idea of law
itself. Legal certainty constitutes an essentiahwdnt of this notion of formal legality,
itself a key part of the rule of law idea that qargtees individual autonomy and digrify.
In order for men to be free to act within the lisndf the law, they need to know what
those limits are — an idea expressed by Montescaselegal liberty® Legal certainty
thus forms a critical element of what we understiiaddom to consist iff. It is for this
reason that, for Dicey in hiktroduction to the Study of the Law of the Constin
(1888), legal certainty forms the first principlethe rule of law: “no man is punishable
or can be lawfully made to suffer in body or go@¥sept for a distinct breach of law
established in the ordinary legal manner beforeotiéinary Courts of the land® Legal
certainty is thus a mainstay of theories of theessary attributes of law; from Hayek —
“laws must be general, equal and certain” — toatbiger known formulation by Fuller that
legality requires generality, clarity, public prolgation, stability over time, consistency
between the rules and the actual conduct of legabrs a prohibition against

retroactivity, against contradictions and agaiesjuiring the impossible.

So important is legal certainty to the idea of lamd our acceptance to being bound by

that law that in his essay, ‘The Path of the La@iver Wendell Holmes elevated the

°" See BRIAN Z. TAMANAHA , ON THE RULE OF LAW: HISTORY, POLITICS AND THEORY 91 et seq
(2004).

8 See B\RON DE MONTESQUIEU SPIRIT OF LAWS, Prichard, ed., 1914). This centrality of legal
certainty to individual autonomy is shared by tl&tsras wide-ranging as Fuller, Hayek, Unger,
Rawls and RazSeeTamanaha for futher detailspranote 57, at 94.

%9 See also@HN RAWLS’ succinct statement on the central characteristics legal system from

a social contract perspective: “A legal system isoarcive order of public rules addressed to
rational persons for the purpose of regulatingrtbenduct and providing a framework for social
cooperation. When these rules are just they establibasis for legitimate expectations. They
constitute grounds upon which persons can rely & another and rightly object when their
expectations are not fulfilled. If the bases ofsthelaims are unsure, so are the boundaries of
men'’s liberties.” ATHEORY OFJUSTICE 207 (1991, revised edition).

0 ALBERT V. DICEY, INTRODUCTION TO THESTUDY OF THE LAW OF THE CONSTITUTION 110
(1888).
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importance of legal foreseeability to the centrakibess of legal study. He wrote,
“People want to know under what circumstances aow far they will run the risk of

coming against what is so much stronger than thimes@.e. state enforced law] ... The
object of our study [as legal scholars], then,risdiction”®! In the face of the power of

the state to enforce its law, the least we as iddal citizens can expect is that we can
reasonably predict the consequences of being bddhdourse, legal certainty has been
the target of sustained criticism from Americanlista and critical legal scholars across
the course of the twentieth cent§fyHowever, the ‘radical inconsistency’ critique of
critical legal scholars has not taken hold in ma@en legal thinking; and the idea that
some degree of uncertainty is an unavoidable elernoénlegal interpretation and

adjudication has not served to undermine the iddagal certainty as worth striving for.

Thus despite these criticisms drawing our attentiiotine inevitable inconsistencies in the
interpretation and application of the law, legattamty remains one of the central ideas
of what law is, even if it is not able to live upet strong demand of prediction put
forward by Wendell Holmes. Moreover, the idea tingividuals can only faceriminal
punishment by a duly-enacted, publically promuldatdear and open law continues to
hold a central place in our notions of the ruldarf.?® This is reflected in international
human rights provisions, as constitutional prinegpbecame codified in human rights
language and thereby universalised. Thus we findum crimen, nulla poena sine
enshrined in the 1948 Universal Declaration of HomRight$* and in the later
International Covenant on Civil and Political Right1966)>> The centrality of this
principle to the constitutional balance regulatihg relationship of individuals to the
state, and now to human rights, entails that emetmes of emergency that threaten the
life of the state, the non-retroactivity of criminpenalties cannot be abrogated or

derogated from® In his influential commentary on the ICCPR, Madfrllowak has

¢ Oliver W. Holmes The Path of the Lavi,0 HARV. L. REV. 457, 457 (1896-1897).

62 Seejnter alia, DUNCAN KENNEDY, A CRITIQUE OFADJUDICATION: FIN DE SIECLE (1997).
% Tamanahasupranote 57.

® Article 11, UDHR, G.A. res. 217A (lll), U.N. Doc/810 at 71 (1948).

% Article 15, ICCPR, U.N. Doc. A/6316 (1966), 999N\UT.S. 171.

% See Article 4, ICCPR, U.N. Doc. A/6316 (1966), 999.T.S. 171.
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noted the ‘special significance’ atillum crimenfor both criminal law and legal certainty

in generaf’

Thus, legal certainty is a central element of thie of law, raiding general legitimacy
guestions, but it takes on special significance rehiedividuals are subject to criminal
penalties. How should we view the two trends thatdescribed in the content of the
principle of lex certé&? More particularly, how does what we know abow general

choice between ruleseX ant¢ or standardsef post affect our understanding of

standards of legal certainty in criminal law?

It appears most obvious that rules, which we suggdeare those legal commands that
lead to a clear—cut distinction between lawful amdawful, more neatly fit with the
requirements of legal certainty. However, we knoawnf the literature on standards that a
general standard can be applied with a great deptezision by the judiciar{? The
precision demanded by legal certainty can thus rogigeed but onlyex post through
interpretation at the enforcement stage. This matybe problematic in terms of the
effectiveness of the enforcement of a given norawdver, it may impact negatively on
the predictability of the norm, to the extent thaticial interpretation in some cases (but
not always) is not sufficiently foreseeable by tegulatee. Yet while standards are more
likely to fall foul of the requirements ofex certa therefore, their use has clear
advantages in areas of law that struggle with maaiirig regulatory connectidii.
Standards have a major advantage as they enalig eaforcement by requiring only
that an outcome (e.g. endangerment of the envirat)rhe proven to the high standard of
criminal law, and not a particular behaviour. Mareg by being generally worded,
standards also have the advantage (at least framrdgulator's perspective) that
disconnection does not enable regulatees to aiabdity. While the two trends that we
have highlighted — towards a more widespread ustapidards and towards greater use

of criminal penalties — are intended to make retjpiamore effective, by enabling the

" MANFRED NOWAK, U.N. COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPRCOMMENTARY
358 (2% ed. 2005).

%8 Compare RANCESCOPARISI & VINCY FON, THE ECONOMICS OFLAW MAKING 97-109 (2009).
% See also, BROWNSWORD& GOODWIN, supranote 6, chapters 15-16.
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flexibility to ensure regulatory connection and tgntributing to the effectiveness of
enforcement, it is the question of predictability ‘foreseeability’ that raises concerns
from a rule of law or human rights perspectiveotder, however, to understand whether
and what kind of challenge the increasing driveawis regulatory flexibility poses to the
principle oflex certa it is necessary to consider the way in which tohave interpreted
the requirements of legal certainty. It is to tlseslaw of different European courts that

we now turn.

3. Legal certainty in practice: an analysis of Eurpean jurisprudence

In this section we explore the scope and weighhefex certaprinciple in the European
context, focusing particularly on the European C€ooif Human Rights’ (ECtHR)
interpretation of the requirements of legal cettaim the context of the European
Convention on Human Rights (3.1). We look alsohat interpretation ofex certain a
number of national contexts as determined by natioconstitutional courts (3.2). Finally,
we consider the role déx certain European Union law, briefly examining the starus
set by the European Court of Justice (ECJ) inares (3.3).

3.1.Lex certain Strasbourg jurisprudence

The European Court of Human Right situates the jgean Convention on Human Rights
(ECHR) in the context of the broad needs of dentacsncieties. As part of this act of
situating the Convention, the Court has held that‘tule of law, one of the fundamental
principles of a democratic society, [is] inheremtaill the Articles of the Conventior®.
Inherent to the rule of law idea developed by tleiCis the requirement of lawfulness,
which the Court understands as multi-faceted and@sporating the principle of legal
certainty. This principle, according to the Cowhables each community to regulate
itself, “with reference to the norms prevailingtire society in which they live.” Further,
“[tlhat generally entails that the law must be adsgly accessible — an individual must

have an indication of the legal rules applicablaigiven case — and he must be able to

0 See Eur. Court H.Rlatridis v. GreeceJudgement of 25 March 1999, para. 58.
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foresee the consequences of his actions, in pktito be able to avoid incurring the

sanction of the criminal law*

Article 7 of the ECHR makes express provision toe principle ofnullum crimen It
reads:

1. No one shall be held guilty of any criminal offenee account of any act or
omission which did not constitute a criminal offenainder national or
international law at the time when it was committhidr shall a heavier penalty
be imposed than the one that was applicable dirtieethe criminal offence was
committed.

2. This article shall not prejudice the trial and miment of any person for any act
or omission which, at the time when it was commditt®as criminal according to
the general principles of law recognized by cietizations.

The prime purpose of this article is, in the wondsthe Court, “to provide effective
safeguards against arbitrary prosecution, convictand punishment? As with
international human rights law, the importancels guarantee contained in Article 7 is
deemed so essential to the basic rule of law tharnnot be the subject of derogation in
times of public emergency or w&rThe Court has interpreted the guarantee provided i
Article 7(1) to include the principles &&x certa, lex scriptaandlex stricta In a case
concerning the ‘punishability’ of certain condutte Court ruled that:
“[Article 7(1)] also embodies, more generally, thrénciple that only the law can
define a crime and prescribe a penalty (...) aedptimciple that the criminal law
must not be extensively construed to an accuseefsntent, for instance by
analogy:; it follows from this that an offence mbstclearly defined in law™
Moreover, whether an offence is deemed to be ‘cratifor the purposes of the
Convention is not limited to meanings laid dowmational law; ‘criminal’ has thus an

autonomous meaning under the Convention, and daffenbat are considered to be

" Eur. Court H.R.S.W. v. United KingdomndC.R. v. United Kingdort.995) 21 EHRR 363.

"2 Eur. Court H.R.Streletz, Kessler and Krenz v. Germ&0@1-11; 33 EHRR 751, para. 50 GC.
Article 15(2) of the European Convention on Humagh®s. For Article 7 as an essential
element of the rule of lavitreletz, Kessler and Kreribid., para. 50.

" See, Eur. Court H.RKokkinakis v. Greecel7 Eur. H.R. Rep. 397, 411 (1994).
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administrative offences or are in other ways cfaegbias non-criminal under national law
may be viewed by the Court as criminal in the centé Article 7. Similarly, the term
‘law’ also has an autonomous meaning under the €aiion, and includes judge-made

law as well as legislation, and delegated legisiesis well as primary legislatidh.

In addition to an autonomous meaning in relationthte sources of law, ‘law’ also,
according to the Court, contains *“qualitative regments, including those of
accessibility and foreseeability®. In Kafkaris v. Cyprus the Court held that
foreseeability requires that an individual be atbdeknow from the wording of the
relevant legal provision or a court’s interpretatiof it whether an act or omission will
cause her to be criminally liable and what penaltgy be imposed. Similarly, in
Kuolelis, Bartosevicius and Burokevicius v. Lithizanthe Court found no breach of
Article 7 for the criminal conviction of leading mders of the Communist Party for their
role in an attempted coup in January 1991 agdmeshéwly established state. The Court
held that the crimes for which the applicants wayervicted were “sufficiently clear and
foreseeable” and that the consequences of thecappdi actions were “adequately

predictable ... as a matter of common seri8e”.

The considerable leeway that such a ‘common sest®idard offers the state in
extending the application of existing law to newndoct, either where a provision’s
meaning has previously been unclear or is simphgrgia different meaning by a court,
without breaching the protection guaranteed bycheti7 is suggested by an earlier case
from the UK. In the case dCR v. the UK- a case in which the applicant had been
convicted of raping his estranged wife despite registanding common law exception
entailing that it was not, at the time of the offena criminal offence for a husband to

rape his wife — the Court held, that “there willvays be a need for elucidation of

> See, for a description of this aspect of the Csuréasoning, WRRIS, O’'BOYLE AND
WARBRICK, LAW OF THEEUROPEANCONVENTION ONHUMAN RIGHTS (2009).

8 Eur. Court H.RKafkaris v. CyprusJudgement of the Grand Chamber of 12 Februarg,200
para. 139.

" Ibid., para. 140. See also Eur. Court H.Rarbely v. Hungary Judgement of the Grand
Chamber of 19 September 2008.

8 Eur. Court H.R.Kuolelis, Bartosevicius and Burkoseviciusidgement of 19 February 2008,
para. 120.
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doubtful points and for adaptation to changed cirstances. ...progressive development
of the criminal law through judicial law-making &well entrenched and necessary part
of legal tradition”. Article 7, it continued, “caoh be read as outlawing the gradual
clarification of the rules of criminal liability tbugh judicial interpretation from case to
case, provided that the resultant developmentnsistent with the essence of the offence
and could reasonably be foreseéhThe Court’s interpretation of Article 7 as allowin
for gradual refinement of criminal liability by theourts entailed that no violation had
been committed in the case 6R despite the fact that the legislature had had the
opportunity to change the exception to marital rape had not done so. This rather
surprising ruling, which concerned a direct ovarning of the law as it was at the time of
the offence in order to uphold the defendant’s aciion, arguably set the threshold of
‘foreseeability’ extremely low. One need have nmpgthy for this particular defendant
to understand the degree of unease with which smrementators met this decisith.
Indeed, what the case-law of the Court suggestsaisit is generally willing only to find

a violation of Article 7 in exceptional cases.

Moreover, the Court also expects more than simplancon sense from an individual
employed in a professional capacity, but will expeofessionals to have consulted the
law relevant to their position. I@antoniv. France the Court held that “a law may still
satisfy the requirement of foreseeability even hé tperson concerned has to take
appropriate legal advice to assess, to a degrééstheasonable in the circumstances, the
consequences which a given action may entail... Ehgarticularly true in relation to
persons carrying on a professional activity, whe ased to having to proceed with a
higher degree of caution when pursuing their octapaThey can on this account be
expected to take special care in assessing the tigk such activity entail§® This

finding has been repeated by the Court in lateggutents, such akafkaris® This

® Eur. Court H.R.CR v. the UK Judgement of the Court of 22 November 1995, [@taSee
also Eur. Court H.RLiivik v. Estonia Judgement of 25 June 2009; and Eur. Cour KCRntoni
v. France Judgement of 26 November, para. 31.

8 For example, seeARkRIS, O’BOYLE AND WARBRICK, supranote 75.

8 |bid., for their analysis of Article 7.

8 Cantoni v. Francesupranote 79, para. 35.

8 Kafkaris v. Cyprussupranote 76, para. 141.
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different standard for professionals — ‘speciaktar place of simple ‘common sense’ —
is particularly relevant in the context of techrgital risks and where norms are usually
addressed to company professionals who, under bSues jurisprudence, will be

expected to have made use of professional advare fawyers or consultants on the

scope of their legal obligations.

Further limitations to Article 7 occur based upbe wording of the text. The application
of Article 7 is restricted to cases in which a pardas actually been ‘held guilty’ of a
criminal offence. It does not apply to situationsahich a prosecution does not lead to a
conviction, or has not done so yet, or to situaiam which the mere possibility of
prosecution exists. Moreover, the Article 7 guarantee protects onlgimst a change to
the substantive law that has retrospective effe¢hé¢ detriment of the accused. It does
not apply to situations in which retroactive chag@e amendments to rules governing
criminal proceedings are to the detriment of anliegpt; for example, changes to the

rules governing legal aiff to statutes of limitatidii or to the rules of eviden&é.

Respect for legal certainty or ‘foreseeability’ nst, though, limited to Article 7. The
Strasbourg Court has developed a set of ‘qualitawf standards in relation to Article 5
of the Convention, which protects the right to tigeand security of the person. In
defining the notion of ‘arbitrariness’ in proteaimagainst arbitrary detention under
Article 5(1), the Court has elaborated a numbeagesferal and specific principles; one of
the most important general principles, particulavijhere deprivation of liberty is
concerned, is legal certaify.Similarly, the Court has held that the principlelegal
»89

certainty is inherent to the Convention definitioinlawful detention’>” However, in the

case ofSteel v. the UKthe Court accepted that, although provisions sasctbreach of

8 Cf. Dudgeon v. UK, in which the Court held thae tinere theoretical possibility of criminal
prosecution for a homosexual act was sufficiefitreach the right to privacy guarantee in Article
8 of the Convention. Eur. Court H.Rudgeon v. UKJudgement of 22 October 1981.

8 Eur. Court H.R.X v. Germany3 YB 254 (1960).

8 Eur. Court H.R., Coéme v. Belgium, Judgement of@2e 2000.

8" Eur. Court H.R.X v. UK 3 DR 95 (1975).

8 See Eur. Court H.RJeius v. Lithuania(2000) I-X, 35 EHRR 400, para. 56; also Eur. Court
H.R.,Baranowski v. Polandludgement of 28 March 2000.

8 Baranowski v. Polandbid.
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the peace’ or ‘being of good behaviour were impec vague and general, their
meaning had either been sufficiently clarified e thational courts — in the case of
‘breach of the peace’ — or were sufficiently confygnesible by the applicants — the
requirement ‘to be of good behaviour as a conditad being bound over to keep the

peace as a criminal penaffy.

Further elaboration of the meaning of legal cettain the context of the Convention is
provided by case-law on Article 1, Protocol 1 — tight to property. Reading in the
requirement of ‘lawfulness’ to Article 1 of the &irProtocol, the Court has determined
that interference with the peaceful enjoyment o&’snproperty must be accessible,
precise and foreseeable. In determining whethesetBeandards have been breached, the
Court will consider an applicant's awareness of te&evant laws authorizing the
interference and their ability to seek informatiamout that law; however, in a similar
vein to its finding inCantoni v. Francethe Court has held thathere the applicant is a
company, a higher threshold will be applied as dbmpany will be expected to have
sought expert advice on the provisions of domdatic®* Moreover, the authorities, in
applying decisions affecting property rights, msatdte clearly the reasons upon which
their decision is based. Further, even where ssateon has not been sufficiently
uncertain to breach the protection provided byléhdulness guarantee, in the context of
the Article 1, Protocol 1, legal uncertainty map the balance against the state in
determination of the fair balance test that ther€parforms in the context of Article 1,
Protocol 1%2 The Court’s reasoning in the context of this 4etis likely to be important
in consideration of whether fines — and hence dapian of a company’s property —

provide sufficient legal certainty.

In sum, the Court has taken a narrow interpretatiofrticle 7, limiting its protection to
situations in which a conviction has actually tak#ace. Moreover, the threshold of
‘common sense’ that the Court has set in relatiofoteseeability grants Member States

considerable leeway in extending existing law teeev conduct or in interpreting a law in

% Eur. Court H.R.Steel v. UK1998-VII; 29 EHRR 365.
L Eur. Court H.R.Spaek, sro v. the Czech Repub{it999); 30 EHRR 1010, para. 59.
92 See Eur. Court H.RBeyeler v. ItalyJudgement of 5 January 2000.
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a new way. The Court has shown itself to be pdertuattuned to the difficult facing
states in balancing flexibility and foreseeabiliag the Grand Chamber concluded in the
case ofKafkaris “while certainty is highly desirable, it may bringits train excessive
rigidity and the law must be able to keep pace whhnging circumstance&*Finally,

the Court’s expectation that professionals andrnassies will exercise ‘special care’ in
ascertaining their legal obligations further limitee protection offered by Article 7 and
the lex certa principle more generally. However, while it is wiser the Court to
acknowledge the difficulties facing states in fimglithe appropriate balance between the
need for flexibility and the demands of foreseabhiit seems — at least to the present
authors — that the Court has set the bar of pioteprovided by the Convention too low.
As we shall see below, the Court's interpretationvigles a minimum upon which

Member States and other European courts build.

3.2. Legal certainty in the criminal law of EU Memler States

The principle of legal certainty, as part of th@der notion of legality, or rule of law,
constitutes a fundamental element of constitutidmalking in the western constitutional
tradition, and, as such, often predates the cadifin of legal certainty in the many
human rights documents. Thus, in the Member Staftehe EU, precise criteria have
been developed in case law and legal doctrine erbéisis of which the admissibility of
vague formulations in criminal law is subsequenjiydged. These requirements
frequently go further than what is required by tdase law of the Strasbourg Court. For
example, Continental European legal systems ofterpret thdex scriptaprinciple as
requiring penalties to be based upon codified ladvere common law traditions have
historically interpretedex scripta(‘written law’) to include judge-made la#.In order to
paint a fuller picture of thiex certaimplications of the trend towards the use of criahin
sanctions at the European level, we shall sketehctintours of legal certainty as it is

understood and applied within the criminal law aftember of EU Member States.

9 Kafkaris v. Cyprussupranote 76, para. 141.
% Roelof HavemanThe Principle of Legalityin SUPERNATIONAL CRIMINAL LAW: A SYSTEM
Sul GENERIS 39, 40 (Roelof Haveman et al. eds., 2003).
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3.2.1. Belgium

The Belgium Constitutional Court has regularly hlae opportunity to express itself on
the admissibility of vague concepts in (environradntriminal law® In a decision of 22
July 2004, the Court declared on the admissibitiin the light of thdex certaprinciple

— of a provision in a Flemish Decree of 4 June 2€@%&erning city planning; it held that
a criminal sanction provided for in the Decreedgsenalty for illegal building) could not
apply to the extent that the offences did not cdasg unacceptable nuisance or serious
infringements of essential provisions”. In makifgstfinding, the Constitutional Court
argued that the Belgian Constitution, interpretadlight of both Article 15 of the
International convention on Civil and Political Rtg and Article 7 ECHR, allowed for
“a criminal law [to] entail a certain flexibility ith a view of changing circumstances, but
should nevertheless be formulated in wordings om bhasis of which anyone who
commits a certain act can decide whether the pdatidehaviour will lead to criminal
liability or not”.% In this particular case, the Constitutional Cchetd that the phrases
“causing unacceptable nuisance” and a “seriousti@i of essential regulations” lacked
the necessary normative content necessary to dafickkme, and therefore created an
unacceptable degree of uncertainty. As such, th@deeviolated the legality principle,

according to the Court.

More recent decisions of the Constitutional Couréve followed a similar line. For
example, in a case of 20 October 2004 concerningcarof 3 May 2003 that aimed at
de-criminalising the possession of cannabis wheeead the drug was not “problematic”
or caused a “public nuisance”, the Constitutional€ determined that these conditions

were so vague as to grant the competence of ietatpn to individual officers. The

% For a summary of this case law se¢er alia MICHAEL G. FAURE & JAN VANHEULE,

MILIEUSTRAFRECHT 424-429 (2006) and more generally, Erik Claeklet strafrechtelijk
legaliteitsbeginsel en de rechtspraak van het Aalgithof. Erosie van legaliteitTIDSCHRIFT
VOOR BESTUURSWETENSCHAPPEN ERUBLIEKRECHT 451-469 (2006).

9% Arbitragehof No. 136/2004, 22 July 2004, Nos. 229@ 2839Moniteur Belgel9 October
2004,Rechtskundig Weekbla®04-2005, 582, with case note by I. Van Giel.
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legal uncertainty that would be engendered by smepowerment at the officer level was

such as to violate the legality principle.

However, not every vague provision leads automiifica annulment by the Belgian
Constitutional Court. Flemish environmental law t@ons duties of carenter alia in the
Environmental Licence Decree of 28 June 1985, wiitche the operator to take all
measures necessary to avoid damage, nuisance iousserccidents and, in case of
accident, to minimise as much as possible the cpmesees for humans and the
environment. This duty of care is enforced via theninal law. In a, generally seen as
remarkable, decision of 4 March 2008, the Consbil Court held that a criminal law
provides a certain margin of appreciation to thaggiin interpreting the vague provisions
of this particular law. In not finding a breach thfe principle of legality, the Court
stressed the importance in this case of the embedaleire of the concept of a duty of
care in the broader context of specific duties meguof an operator under Flemish
environmental law?® This context entails, according to the Court, taaén though the
concept of ‘nuisance’ is not precisely definednay be clear in concrete circumstances
what is required of an operatrMoreover, the Court placed additional weight oa th
fact that the duty of care is addressed to persdns are professionals and hence are
better placed to judge which measures they canshaodld take to avoid environmental

harm.

% Constitutional Court No. 158/2004, 20 October 200ds. 2727 and 2850, Moniteur Belge 28
October 2004.

% Constitutional Court No. 36/2008, 4 March 2008, rifeur Belge 30 April 2008Tijdschrift
voor Strafrecht2008, 196, with case note. The reasoning of thi@sibn, placing weight on the
context in which phrases are embedded, has be#finmeal in a more recent decision of 27 May
2010. In this case, the Constitutional Court fothrat the legality principle had not been breached
by the creation of administrative sanctions for alimforms of public nuisance’ because
parliament had provided concrete examples by whiglit the phrase was to be interpreted.
Constitutional Court, No. 62/2010, 26 May 2010. kdcritical) comment see G. GeudeB#S-
boetes voor kleine afvalinbreukdde Juristenkrant, 23 June 2010, 4-5.

% For a discussion see Roel MeeDe arresten nr. 36/2008 en 82/2008 van het Graithhijk
Hof: het moeilijke onderscheid tussen de grondgetgn ongrondwettige open textuur van
strafrechtelijk gesanctioneerde milieuzorgplichtbépyen TIJIDSCHRIFT VOOR MILIEU EN
RECHT 454-472(2008).
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The importance attached by the Court to the identit the addressees of the
Environmental Licence Decree considered in the oadeMarch 2008 was underlined in
another environmental law case a few months l&tea decision of 27 May 2008, the
Constitutional Court found that a similar duty @re contained in a Flemish Decree on
Nature Conservation in this case did violate thgaliey principle’® Article 14 of the
Flemish Decree on Nature Conservation held bro#wy “anyone who undertakes acts
or gives orders to do so and who can reasonabpestishat nature elements in the near
vicinity will be damaged or destroyed as a restithose, is obliged to take all necessary
measures that can reasonably be expected of hpret@nt this damage or when this is
impossible, to repair it”. In addition to findingdt the core terms “elements of nature”
that could be endangered by “acts” were too vaguw§ined, the Court placed
considerable weight on the scope of applicatiorthef duty of care. It held that the
requirements that the Decree placed on “anyone” suaply too broad to meet the
standard of legality. Hence, botfatione personae(applicable to anyone, not just
operators) as well astione materia(applicable to “acts” and “natural elements”) the

definition of duty of care here failed to meet tequirement of legal certainty*

The Belgian Constitutional Court often refers esiplly to the case-law of the Strasbourg
Court and it is, according to legal commentatoisp anfluenced by evolutions in
Strasbourg jurisprudence. Meeus, for example, hgised that the greater weight given
by the European Court to flexibility i€antoniv. France is visible in the Belgian
Constitutional Court’s approach to later cases being more readily accepting of vague
terminology than it had been previousf.Yet, the recent decision concerning the duty
of care in the Decree Concerning Nature Consenvasbows that the Belgian
Constitutional Court continues to take the questiblegal certaintyery seriously and it
does not hesitate to annul provisions that do aesptdex certatest. In particular, where

the scope of the criminal provisioatione persona@andratione materiaare overly broad

190 Constitutional Court No. 82/2008, 27 May 2008, liear Belge 29 August 2008.

101 seeMeeus supranote 99 and see Peter De Smedt & Hendrik SchayKertuurzorgplicht. Is
er leven na het arrest van het Grondwettelijk Hah 27 mei 2008?NIEUW JURIDISCH
WEEKBLAD 738-758 (2008).

192 SeeMeeus supranote 99.
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and vague, the Constitutional Court is likely tanaina provision. In this respect, the
Belgian Constitutional Court applies a higher thidd of foreseeability than Strasbourg

jurisprudence.

3.2.2. Germany

German criminal law is subject to various ‘Garafuiitionen®* the legality principle
(nullum crimen, nulla poena sine lege scripts explicitly provided for in the
Constitutio®* and has been extensively discussed in legal dectrfhe legality
principle holds that criminal provisions are todseprecise as possible and broad notions
are, to the maximum extent possible, to be avoiddte Constitutional Court has
interpreted thdex certarequirement as necessitating that the will of iRarent® be
clearly expressed in the text of legislation itsald as to avoid personal subjective
interpretation by the courts. Moreover, the Couteliprets thdex certaguarantee as
requiring that citizens shall be protected fromitaaby decisions and punished only
where the consequences of their behaviour weresdesble to therf® Further, the
Constitutional Court has determined that only writtaw is able to stipulate the criminal
nature of an act and establish a criminal penaltyitf In addition, the requirements that

lead to criminal liability have to be set out irethact beforehantf”

German legal doctrine also sets out a number ¢ihdisaspects of the legality principle:
Firstly, nulla poena sine lege certghe ‘Bestimmtheitgrundsatz’). This provides that
criminal norms must provide a minimum degree ofaiaty as to the element of a crime
and the legal consequences of committing one. db&s not prevent the use of general
clauses, but their range, and hence their consegaghas to be predictadf&.in a case
before theVerfassungsgerichtshaif Bayern, this Court held that creating a crirhina

offence of “acting against public order” was congrdo the Bavarian Constitution

193 JOHANNESWESSELS STRAFRECHT ALLGEMEINERTEIL: DIE STRAFTAT UND IHR AUFBAU 11.
194 Art. 103 II, see also para 1 Penal Code and afEGHR — so-called ‘Gesetzlichkeitsprinzip’.
195 Rechtswille der Volksvertretung.

1% BVerfGE 28, 175, 183; 48, 48, 56.

97 BVerfGE 45, 363; 78, 374,

1% See HANS-HEINRICH JESCHECK & THOMAS WEIGEND, LEHRBUCH DES STRAFRECHTS
ALLGEMEINER TEIL 136-137 (1996).
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because it was too impreci¥&. The citizen must have the possibility to adapt her
behaviour in order to comply with the requiremesftsriminal law. Further, the elements
of the crime have to be described concretely ensoghat the meaning can be identified

through interpretatiof™°

The second aspect of the legality principle laidvdon German legal doctrine is that of
nulla poena sine lege previgthe ‘Rickwirkungsverbot’). This principle, in Gean
jurisprudence, pertains only to substantive crithifav and not thus to criminal
procedural law, such as, for example, to the retre@ prolongation of prescription
periods. A recent controversy in German law conegpreventive detentions; in a ruling
on a number of like cases, the ECtHR held thatast wontrary to Article 7 of the
Convention for preventive detention to be retrosipely extended beyond the maximum
period permissible at the time that offences wemmmitted™* However, the principle
does exclude retroactive legal changes in the gbwotfeclosed cases and that are to the
detriment of the accusédf Interestingly, a change in the case law of thédsg court
due to a change in the legal opinion or due to mesights is not subject to the
prohibition of retroactivity"*®> The prohibition of retroactivity is tailored toemormal
situation of a country and does not include theagmtion of politicians for severe human

rights violations, such as crimes committed duthgNational Socialist period.

A third aspect of legal certainty provides thatlikenin other legal areas, the criminally
accused are protected from the use of analddffe@ustomary law or analogies may not

be used to create new criminal offenses or to agdgeaor expand existing ones to the

199 For a comment see Albin Esekllgemeiner Teil. Das Strafgesetz — Geltungsbereich
STRAFGESETZBUCH KOMMENTAR 30 (Adolf Schonke & Horst Schréder eds/th ed., Comment
18on81.

19 BverfGE 45, 363, 371; 71, 108; 117, 71.

11 Eur. Court H.R.,Schummer v. Germanyudgement of 13 January 2011; Eur. Court H.R.,
Mautes v. Germanyudgement of 13January 2011; and Eur. Court HKRallteit v. Germany
Judgement of 13January 2011, as a continuatidh. of GermanyJudgement of 17/ Decemeber
2009. Wesselsupranote 103, at 13 referring only to the earliesec@sviolation of Article 5 of
the Convention was furthermore establishedHaidn v. GermanyJudgement of 13 January
2011.

Y2BverfGE 25, 269, 289; 46, 188, 192.

13 BverfGE NStZ 90, 537; BGHSt 21, 157.

14 \Wesselssupranote 103, at 14.
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detriment of the accusedlla poena sine lege scripta et strigtd&he prohibition of
analogies embraces all elements of the Penal Edéaportantly this prohibition is void
when it favours the accused (for instance, increpstie scope of mitigatiort}® Analogy
can therefore close only undesired (from the petspeof the accused) and not desired
gaps in the legislation. However, the legislatos et certain issues in the Penal Code
open, such as limitations on intent or negligereet these gaps may be filled within the
frame given by the Act by judges or customary lawen to the detriment of the accused
(an example would be the institutions ofittelbareTaterschaft]. This legal concept has

in the meantime been codified in 8 25 | variatioof 2he German Penal Code.

Thelex certaprinciple has also been discussed in the conteghwronmental criminal
law. 8§ 324 of the German Criminal Code punishesy6ae who pollutes water or
otherwise detrimentally changes its qualities withauthorisation®!’ Even though the
concepts “pollute” and “detrimentally change” anmedaubtedly relatively broad, legal
doctrine holds that this complies with the consiioal principle oflex certa A number
of authors have, however, noted that the disadganté this broad formulation is that it
does not exclude the punishment of minor cases d@hatnot worthy of criminal
sanction:*® § 327 of the German Criminal Code concerning theuthorised operation of
installations contains a so-called open ndfreince it refers to “some other installation
pursuant to the federal Emissions Control Aé"In order for a citizen to know whether
they face criminal prosecution for the failure tatain a license for running a particular
installation, they therefore need to consult anofederal act, in this case the Emissions
Control Act. Placing such a burden on citizens @asult multiple sources in order to
understand their obligations has not been helcta breach aex certaprinciple by the

Bundesverfassungsgericfit

5BGHSt 18, 136, 140; BGH NJW 07, 524.

"*BGHSLt 6, 85; 11, 324.

7 Wer unbefugt ein Gewéasser verunreinigt oder stessen Eigenschaften nachteilig veréndert.
18 For a more detailed analysis see Peter Cramer Bt@BiHeine,Besonderer Teil. Straftaten
gegen die Umwelin STRAFGESETZBUCH KOMMENTAR 2659-2660 (Adolf Schénke & Horst
Schréder, eds., #7d., Comment 1 on § 324.

11910 German referred to &ankett Norm

120|n German das Bundesemissionsschutzgesetz.

121 See BINDESVERFASSUNGSGERICHTNEUE JURIDISCHEWOCHENSCHRIFT3175 (1987).
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3.2.3. United Kingdom

According to A.V. Dicey, the rule of law (or ‘ordany’ law) and parliamentary
sovereignty constitute the two main pillars of ti€’s ‘unwritten’ constitution (although
the UK may have no formal written constitutionddes of course possess a number of
written Acts of Parliament that form part of thanstitution, such as the Bill of Rights
and the Habeas Corpus Act$).The rule of law itself consists of a number of aeype
but related principles, including the idea thateai# equal before the law; the principle of
fairness — which includes the idea that all lawsthe duly enacted, publicly available
and readily understandable; the principle of leggatainty — which requires that laws are
applied in a predictable and precise manner —; tardrequirement that laws be not

retrospectivé?®

These fundamental elements of the common law wapkea by the House of Lords in a
2005 conjoined case concerning the definition & tommon law crime of public
nuisance,R. v. Rimmington; R. v. GoldsteiThis is an important case because it
determined not only the scope and definition of ¢hiene of ‘public nuisance’ but also
commented on the relationship between the willafiament and the common law. The
appellants contended that, as applied in theirs;age offence was too imprecisely
defined, and the courts’ interpretation of it tazartain and unpredictable, to satisfy the
requirements either of the common law or of Arti¢lef the European Convention on
Human Rights. In allowing the appeal — and thusrtoveing the convictions of both
appellants — Their Lordships considered the requerdgs of the principle of legal
certainty. Lord Bingham, speaking for all, conclddkat:
“There are two guiding principles [of the commorw]ano one should be
punished under a law unless it is sufficiently claad certain to enable him to
know what conduct is forbidden before he doesnitt ao one should be punished
for any act which was not clearly and ascertaingigishable when the act was

done. If the ambit of a common law offence is toeldarged, it “must be done

122 ALBERT V. DICEY, INTRODUCTION TO THE STUDY OF THELAW OF THE CONSTITUTION 34
(1889).
1231hid., 171-330.
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step by step on a case by case basis and not wiHaoge leap™ R v Clark
(Mark) [2003] EWCA Crim 991, [2003] 2 Cr App R 3G%ara 13.2**
Lord Bingham continued: “These common law princsplee entirely consistent with
article 7(1) of the European Conventidri®. Clarifying the meaning of the thus
determined principles, Lord Bingham noted:
“Vague laws which purport to create criminal lialyilare undesirable, and in
extreme cases, where it occurs, their very vagsemss/ make it impossible to
identify the conduct which is prohibited by a cnmai sanction. If the court is
forced to guess at the ingredients of a purpontgdecany conviction for it would
be unsafe. That said, however, the requirementoisstifficient rather than

absolute certainty”.

The Lords found additional support for the standafrdsufficient rather than absolute

certainty’ in the jurisprudence of the Strasbouu@. Referring to judgments involving

the UK, Lord Bingham concurred:
“It is accepted that absolute certainty is unagthia, and might entail excessive
rigidity since the law must be able to keep pacth whanging circumstances,
some degree of vagueness is inevitable and develaprof the law is a
recognised feature of common law courts (Sundaye$im United Kingdom para
49; X Ltd and Y v. United Kingdom (1982) 28 DR 84, para 9; SW and CR v.
United Kingdom, para 36/34).

A further element of legal certainty in the commaw worth noting in the context of this
inquiry is the role given to experts or legal advss in determining the standard
demanded by legal certainty. In a case cited appgbv by Lord Bingham inR.
Rimmingon; R. v. Goldsteithat of Fothergill v. Monarch Airlines LtgH?® Lord Diplock
had observed:

“Elementary justice or, to use the concept oftéadcby the European court, the

need for legal certainty demands that the rulew/ligh the citizen is to be bound

1241bid., para. 33.
125bid., para. 34.
12611981] AC 251 at 279R. v RimmingtorR. v. Goldsteinpara. 32.
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should be ascertainable by him (or more realidticely a competent lawyer

advising him) by reference to identifiable sourttest are publicly accessible”.
The standard of legal certainty may, thereforemie¢ where a law, whether statutory or
ordinary, requires the advice of a competent lawyemderstand it. Thus, in determining
whether or not the common law crime of public nn@&awas adequately defined, Lord
Bingham concluded that it met the requirementsegfl certainty with the following
phrase:

“A legal adviserasked to give his opinion in advance would astoendether the

act or omission contemplated was likely to inflistgnificant injury on a

substantial section of the public exercising tloedinary rights as such: if so, an

obvious risk of causing a public nuisance wouldpparent; if not, not**’
The scope of legal certainty in the common lawhef YK suggests that, while emphasis
is placed upon the importance of foreseeabilitgrahinal liability, absolute certainty is
neither achievable nor desirable; this is neatlpressed by Lord Bingham in his
suggestion that legal certainty must achieve aaeffit standard rather than an absolute
one. Further, in deciding whether legal certaistgfia sufficient standard, the courts will
assume that the citizen has the benefit of compétégial advice i.e. the obligation to
seek legal advice is not restricted to companiésoagh this is not to say that a different

level of obligation might not be applied.

3.3. Legal certainty in the EU legal order

Although legal certainty is nowhere laid down ither primary or secondary law, it is
both a general principté® and a fundamental principle of EU Ia®. The general
meaning given to legal certainty by the ECJ is thaspecific situation must be
predictable so that, for example, acts that hawn lrelied upon as legal are not later

considered invalid; differences between courthefMember States as to the validity of

127\pid., para. 36 (italics ours).

128 See Case C-453/00 Kiihne & Heitz NV v. Produktschap Pluimvee en Eierd2004] ECR
[-837, para. 24. See alsoHdN A. USHER GENERAL PRINCIPLES OFEC LAW 1-9 (1998). See also
JUHA RAITIO, THE PRINCIPLE OF LEGAL CERTAINTY IN EC LAwW (2003), chapter 5 ‘Legal
Certainty in the Framework of Other General Pritespf EC Law'.

129 See C-323/88 Sermes (1990) ECR 1-3027, p. 1-3050.
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Community acts would be liable to jeopardise theywity of the Community legal
order and undermine the fundamental requirememégsl certainty>° However, legal
certainty is not, in the words of an author of adgt on the principle in the EC legal
order, “a compelling legal principle, one to beespfarded at all cost$®! rather, the ECJ
has expressly noted that legal certainty need® toolmbined with other principles, such
as the principle of legality, and can be outweiglyda pressing Union objective or
where the individual is thus placed in a more faable position, or where the legitimate
expectations of those concerned can nonethelessspected® For example, the new
provisions of a regulation which is replacing adeslregulation can be extended to cover
situations outside the period covered by the neyulegion where the purposes to be
achieved or public interest require'it. Likewise, while the retroactivity of EU law is

prohibited, reasons of general interest can ovettigs prohibition:>*

However, the Court ifFedesadrew a sharp distinction between legal certaintythe
non-criminal context and in the criminal conté&Where the context is one of imposing
criminal liability, the Court upheld its ruling ikent Kirk*® In this earlier case,
concerning a Regulation creatirgx post factonational measures imposing criminal
penalties in the context of the infringement ohéges legislation, the Court stated very
clearly that retroactive criminal penalties wereacteptable. Giving the basis for its
ruling, the Court noted:

22. The principle that penal provisions may notéhagtroactive effect is one

which is common to all the legal orders of the MemS8tates and is enshrined in

Article 7 of the European Convention for the Pratect of Human Rights and

130 Case 314/85 Foto-Frost [1987] ECR 4199, para HseGC-27/95 Bakers of Nailsea [1997]
ECR 1-1847, para 20; and Case C-461/03 Gaston Jabwhne-expediteur [2005] ECR 1-0000
para 21.

131 Raitio, supranote 128.

132 See 49/59 SNUPAT (1961) ECR 53, p. 87; Case T-WM68ici Grimm KG v. Council [2000]
ECR 1I-2671; also Case C-331/88 Fedesa [1990] E@&2B and Raitiosupranote 128, at 187-
190.

133E g., 1/73 Westzucker (1973) ECR 7#8d., 190.

134 Further for the interpretation of legal certaiagy/legitimate expectations in the EU legal order,
see HRENSCHONBERG LEGITIMATE EXPECTATIONS INADMINISTRATIVE LAW (2000).

135 Case C-331/88 Fedesa [1990] ECR 1-4023.

136 Case C-63/83 Regina v. Kent Kirk [1984] ECR 2689.
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Fundamental Freedoms as a fundamental right; istals place among the

general principles of law whose observance is eashy the Court of Justice.

Further, the Court has interpreted the requirernéiggal certainty in the context of the
imposition of criminal penalties as necessitatingniber States to define precisely the
prohibited behaviour when transposing EU law inttional law. InProcura della

X7 which concerned criminal proceedings in ltaly inga

Repubblica Italianav.
persons unknown for presumed breaches of a lagmsldecree regulating the use of
display screen equipment, the public prosecutor tbadonsider various provisions of
Directive 90/270 on the minimum health and safetyuirements for work with display
screen equipment. Referring again to the congiitati traditions of the Member States
and Article 7 of the European Convention on Humaght®, the ECJ held that EU law
could not be interpreted and applied in such a thay it was to the detriment of the
defendant. The Court reasoned:
26. ... in a case such as that in the main prongsediwhich concerns the extent of
liability in criminal law arising under legislatioadopted for the specific purpose
of implementing a directivehe principle that a provision of the criminal lanay
not be applied extensively to the detriment ofdéfendant, which is the corollary
of the principle of legality in relation to crimend punishment and more
generally of the principle of legal certainty, phedes bringing criminal

proceedings in respect of conduct not clearly aefias culpable by law.

30. The directive does not specify what is to bdeustood by ‘habitual [use of]
display screen equipment as a significant part isf iormal work’ for the
purposes of Article 2(c).

31. It is clear from the wording of that provisitimt the question whether the
time habitually spent by a worker at a display soramounts to a significant part
of his work is to be assessed in relation to tleas@n’s normal work. The phrase
cannot be defined in the abstract, and it is fer Mlember States to specify its

import when adopting national measures implemerttiegdirective.

187.C-74/95 [1996] E.C.R. 1-66009.
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32. In view of the vagueness of the phrase in isgwe Member States must be
accorded a broad discretion when adopting sucheimghting measures, which
in any event, by virtue of the principle of leggliin relation to crime and
punishment ... precludes any reference by the ctenpeational authorities to the
relevant provisions of the directive when conteriptathe institution of criminal

prosecutions in the field covered by the directive.

What the above cited decisions suggest is thaE@einterprets the requirements of legal

certainty strictly where EU law requires Membernt&sao impose criminal penalties.

3.4. Summary

What our brief examination of the standards of legatainty applied in the various legal
orders interacting within the European space suggeshat the European Convention on
Human Rights, and in particular Article 7, providasbase-line below which other
European legal orders, including EU law, may noksindeed, the Court’s interpretation
of Article 7 provides very limited protection, asggested by reference to ‘common
sense’ standards and by its rulingGuR. v. the UKMoreover, the Court, both in the
context of Article 7 and Article 1 Protocol 1, inges a higher burden upon professionals
and businesses before they can expect the prateatithe Convention, requiring these
actors to take ‘special care’ in assessing thd lgfvesk to which their behaviour exposes
them; similarly, various Member State legal ordexslicitly interpret the protection of
legal certainty for ordinary individuals within thequirement to seek legal advice.

While the constitutional orders of the Member Stads well as the European Court of
Justice recognise Strasbourg’s jurisprudence adading strong guidance, a number of
Member States offer more stringent protection afalecertainty. This seems, for
example, to be the case in Germany and, to a nezident, also in Belgium. However,
there is also evidence that courts in some systamswilling to lower the level of

protection in line with Strasbourg jurisprudence. dontrast, the standard of legal
certainty applied by the ECJ in the protection wodividual interests is particularly

stringent. For example, the ECJ set a tough stdrfdarclarity, or lack of vagueness, in
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criminal provisions inProcura della Repubblica Italiana v. By refusing to allow the
phrase “habitual use of display screen equipmemttdnstitute a basis for criminal
liability. This suggests that the ECJ is willingteke a tougher stance on legal certainty
than the Strasbourg Court. This matters, of colseeause much of the risk regulation
within the European legal space takes place aEtlrepean level. Thus where Member
States transpose EU regulation into their nati@yatems, they will need to do so in a
way that complies with the standard given to legatainty as a general principle of EU
law by the ECJ.

The case-law and doctrine considered in this sedtiastrates the clash that exists
between flexibility and foreseeability within Euegn legal systems. In this collision
between effectiveness and legitimacy, what we haha&erved is that priority is often
given to flexibility over foreseeability, and th#dte European Convention on Human
Rights does to date not in all cases provide aact¥e protection to individuals or
companies?® This is particularly sobering given the trends veve identified towards a
greater use of vague standards and towards thieircement through criminal sanctions.
In the next section, we attempt to give greaterghieito our argument for a new
flexibility/ foreseeability balance by highlightindpe efficiency arguments in favour of

foreseeability.

4. Legal certainty as a requirement of efficiency

The previous sections have sought to sketch houlatys have chosen to respond to an
increasingly volatile regulatory environment in theea of risk regulation, by using
vaguely worded standards backed up by criminaltgare At the same time, we have

suggested that regulatory tools such as standatdke ‘smart’ from the perspective of

138 See also for a critical evaluation of the case tdwhe Strasbourg court concerning teg
certa principle Joélle Rozie, “Beklaagde alwetend. Ovet criterium van de redelijke
voorzienbaarheid als maatstaf van lest certaprincipe in strafzaken'Rechtskundig Weekblad
2012-2013, 802-817.
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ensuring regulatory connectioft, raise broader issues related to the principleegéll
certainty, particularly where the norms are backgd by criminal sanctions. Our
suggestion in this paper is that regulators angutlieiary need to strike a better balance
between the need for flexibility with the demanddareseeability. This, of course, is
recognised in much, but certainly not in all, o# flarisprudence in section 3. However,
we put the case that the current balance leandhe¢awily towards flexibility. In this
section, we examine the relationship between flbtxitand foreseeability and advance
arguments, drawn from law and economics theoryo aghy the balance needs to be re-

set.

While thelex certaprinciple stems from the desire to protect indiabrights — to make
more balanced the relationship between the simgleidual and the powerful machinery
of state — and not from any striving towards eéficy, law and economic scholarship on
how people respond to incentives adds, in an agewfpublic management, weight to
our arguments. Incentives crucially depend on thg im which a law is formulated and
applied by the courts. For example, Becker’s warlkdeterrence theory has been hugely
influential in predicting a criminal’s behaviour ithe face of certain sanctions and
probabilities of detection and convicti#. The underlying assumption of Becker’s
model is that (potential) wrongdoers are rationadl dherefore weigh possible gain
against likely costs of their behaviour as theyrdeafor ways to maximize their
individual benefits. The individuals in the modebard crime, for example, in the way
that they would a legitimate business, and are msduto have all the information
necessary on the values of the relevant factorgeri2mce theory thus aims at providing
the means to set deterrence at an optimal levéhaowhen the individual makes the
calculation of the costs of his or her criminaliact the expected costs should outweigh
the potential benefits. These costs to the offesdesist in the probability of detection

and conviction multiplied by the sanction thatngppsed. Thus in cases where rates of

139 On smart regulation, which is here understood samnregulation that is sensitive to the
differing motivations and attitudes of regulateesl dakes into account the limits of single
regulatory instruments, seeEN GUNNINGHAM & PETER GRABOSKY, SMART REGULATION
(1998); also,AN AYRES& JOHN BRAITHWAITE, RESPONSIVEREGULATION (1992).

10 Gary S. BeckerCrime and Punishment: An Economic Appraath (2) J.PL. ECON.

169-217 (1968).

42



detection and/or conviction are low, higher samtiare required to outweigh the loss of

a deterrent effect, and vice versa.

If we consider thdex certaprinciple from the perspective of deterrence thetegal
certainty is an essential prerequisite to an imdial being able to predict with any degree
of confidence the likely outcome of her behavidithis is so at the level of understanding
the type of behaviour that will incur a sanctiordat the level of knowing clearly the
severity of the sanction that will be imposed. Tki®wledge is thus crucial information
for an individual, legal or otherwise, engagingigalculation of the costs and benefits of
behaviour. Only if a sanction is to be expectedabiyng in a certain way can incentives
be created to prevent individuals from opting tolaie the law. Thus, from an economic
perspective, the rational individual has to be ablgredict the costs of her actions,
which is only possible if it is clear when crimingbility will be incurred; this is
particularly relevant in situations in which newcheological developments play a key
role.

Deterrence theory is thus heavily reliant on theamoof foreseeability in order to ensure
that the desired level of deterrence is achievedy @ a sanction/ conviction is to be
expected as a consequence of acting in a certamcam individuals be induced not to
violate the law. The concept of foreseeability,nfra law and economics approach, is
thus a way of approximating the probability of amadly liability. As such and in order
to optimize deterrence, foreseeability, somewhatgaxically, requires a degree of
flexibility in the application of the law, particadly in relation to new risks or new
technologies. Where the principle of legal certagnttails a strict notion of foreseeability
and prevents the application of existing law to rieets, perhaps by analogy, it is likely
to result in under-deterrence, as the individuabosiness will be able to anticipate a
large amount of leeway in new situations, such fas, example, in the area of
nanotechnology. However, where legal certainty ppliad too flexibly, so that
individuals cannot reasonably predict the conseceiof their behaviour, it is likely to
result in over-deterrence, which raises costs aglanegative impact upon individual

freedom. This is particularly so if behaviour leadsan unexpected conviction. The fear

43



of conviction for operations in fields that are n@t subject to specific regulation is
likely to stifle innovation. There is a fine linderefore, between under-deterrence, where
no criminal liability is incurred in new situationgand over-deterrence, where the
consequences of unprecedented case scenarios damnmtedicted. The concept of

foreseeability is thus an important means of baregthe desired level of certainty.

Related to the deterrence theory, theories of ptewe also rely heavily on legal

certainty. Prevention requires individuals to tgkesitive action to avert a situation.
Where the outcome of non-prevention i.e. in act®onot punishable, an individual has
no incentive to take steps to prevent it. Likewistere there is uncertainty about the
consequences of inaction, the preventative effedow. The preventive effect is thus
higher the more clearly a provision sets out bdik tesired behaviour and the

consequences of inaction.

Thus, while the rules v. standards debate withiw kand economics scholarship
emphasises the need for flexibility and suggests ube of standards as a regulatory
default instrument in the context of regulating fisk, deterrence theory stresses the need
for individuals to be able to predict the outconfieheir behaviour. Standards tend to be
more costly for individuals to interpret when dewegl how to act, since standards are
given content and substance orly posti.e. after the individual has act&d.The more
information is available beforehand, the easieisitfor an individual to steer her
behaviour. In scenarios in which the detailed coinéed scope of regulation is laid down
only via case-law, which is essential in a standmsed approach, information is likely
to be provided too late to regulatees to incergiviesmpliance and prevention. Where
fast-moving technological developments are de-B$aiy regulatory environments, a
flexible ex postapproach to regulation i.e. a focus on standasds\are appropriate as it
allows for quicker and lower costs in adaptatiorch@anging circumstances. However,
deterrence theory and what we know about encougagimincentivising prevention
suggests the need for a level of foreseeability ithdifficult, although not impossible, to

create in regulation viax poststandards. This sets up a clash between the bénafit

141 Cf. Fon & Parisisupranote 12, a4.
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standards bring in terms of flexibility and the dder foreseeability so that individuals
and operators can adapt their behaviour accordinGhgating an optimal balance
between flexibility and foreseeability is thus Ikeo lead to more efficient and effective

regulation.

For different reasons, therefore, motivated bypeetively, concerns of legitimacy and
efficiency, we suggest that European regulatothenarea of risk regulation, particularly
where they apply criminal sanctions, need to récate the balance between flexibility
and foreseeability. This is, however, no small lédmge. In the section below, we attempt
to outline possible pools for regulators for grapglwith the dilemma of creating
optimal regulation that nonetheless protects theldmental rights provided by thex
certaprinciple.

5. Regulatory techniques for balancing flexibilityand foreseeability

There are two specific problems that we suggesteam the context of the de-
stabilization of regulatory environments througtpidatechnological change that is
represented by the clash between flexibility an@deeability that we are articulating in
this paper. The first problem is that regulationymae too general to allow for
foreseeability in the context of incentivising iwidiual behaviour, at the same time that
standards applied by the judiciary may be too vagumeet the requirements of thex
certa principle. Here we consider an alternative to gmenules set by the legislatax
ante — foreseeability over flexibility — and vague narrthat are filledex postby the
judiciary — flexibility over foreseeability — thétas been used successfully in areas such
as environmental regulation: the specification ohditions ex antein licences and
permits, the details of which are determimedpost(5.1). The second problem facing the
regulator is that regulation, particularly regubati that meets the demands of legal
certainty, may be too static or inflexible, and ¢tenincapable of adapting to new
developments and therefore of maintaining regwatmmnection. However, here, the
regulatory tool of licenses and permits is unlikedyhelp. While permits may be capable

of being designed so as to contain vague normg,arenonetheless not completely able
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to provide the necessary flexibility to ensure tagary connection in an area of rapid
development. Instead we turn to a more radicalt®olun order to reconcile the need for

flexibility with the demands of legal certainty 2.

5.1. Flexibility via permits or licenses

In the law and economics literature the choice betwrules and standards is to a large
extent formulated as a choice between legislatrmhjadge-made law. However, there is
an alternative that is particularly relevant to Hrea of technology and risk regulation,
and which can provide for greater specificity orefgeeability thamex poststandards: the
use of permits*? Permits have become an important regulatory todghé risk society,
most notably in the area of environmental law. Egample, when environmental risks
are regulated the precise behaviour that is exgetten a polluting firm will be laid
down in an individual environmental permit specifc that company that will fix
relatively specific emission standards. The adwgataf permits and licenses in this
context is that they arex anteinstruments, determining the conditions under Wwraa
individual or enterprise can undertake a risky\disti As such, the general conditions
under which the permit can be granted are detedrima statute while the powers to fix
specific conditions in individual permits are akbed to an administrative agency.
Permits thus have the major advantage of beingxkamtenstrument, but one that can be
adapted to local and specific circumstances, and ttan be more easily adapted to

changing situations than rules in legislation.

Permits as an instrument of regulation create aladgyy environment in which the
legislation allow regulatees to know what type ehaviour will incur what level and
form of criminal sanction, thus granting a consalde degree of foreseeability, whilst
the permit itself lays downs the specific demangsruthe individual regulatee, ensuring
an even higher level of foreseeability. At the saimee as guaranteeing foreseeability,
permits retain a greater degree of flexibility thetatutes, as the administrative agencies

empowered to decide on the specific terms of easmip or license can adapt those

142 For the benefits (and costs) of permits walking tine between over- and under-
determination, see Anthony |. OguRegulatory Institutions and Structure® (Centre on
Regulation and Competition, Paper No. 4, 2001).
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terms to the local environment conditions, to timeuwnstance of the individual regulatee
and to changing risk assessments. Moreover, pernatthough administrative
obligations, are often enforced by criminal santidfor example, in most environmental
law, operating without a permit or violating permadnditions is often criminalized. The
advantage from a foreseeability perspective of ioatizing a breach of permit
conditions is that the regulatee knows, via themperprecisely what the prescribed
behaviour is and hence also what the scope of maimaw is**® From a deterrence
perspective, it is wise to leave the enforcementharism that is most costly to

administer as a back-up for the hard core cases.

However, while the use of permits is a key instraotria reconciling optimal regulatory
environments and the need for flexibility with tiemand to provide precise conditions
to the regulatee, this regulatory tool is not withds problems. A first difficulty with
permits is that even though on paper permits cad (esually are) more flexible than
rules laid down in legislation, in some cases adggiermits to changing conditions may
nonetheless incur significant costs. Thus whilstrpis offer greater flexibility initially,
by allowing administrative agencies to set presismdardex post that flexibility tends
to decrease over time because modifying a permimé&et changing conditions is
expensive. This means, for example, that the ojperaf some enterprises are regulated
by permits that are at least twenty years old, mctv the standards laid down are
thoroughly outdated. Permits may thus be a goodnmeé allowing for adaptation to
local circumstances, but they are not well-suitedaddressing the issue of volatility or

the instability of the regulatory environméfit.

A second problem with permits in situations of fdegory volatility is that permit
conditions are set by administrative agencies. Tisisvery costly. The expense of

scrutinizing each and every permit application ahdetting individual conditions for

143 See Susan F. Mandiberg & Michael G. FaukeGraduated Punishment Approach to
Environmental Crimes: Beyond Vindication of Adntiaisve Authority in the United States and
Europe,34 (2) ®LUMBIA J.ENVTL. L. 453-459 (2009).

144 This could of course be different when permits lddadeed adapt dynamically to changing
circumstances; this is not always the case.
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each application is high, even before the oppatyuwosts to industry that arise from any
delay in the licence being granted are addedther costs are also associated with
permits. To the extent that administrative agenesietsthese permit conditions in the
public interest, the use of permits may increasgasovelfare. However, administrative
agencies are also subject to capture by the inddisat they regulate. Lobbying, for
example, can result in the setting of sub-optint@hdards. This is particular a problem
where permits are set by administrative agencieatéa at the local level, where local
authorities are more susceptible to pressure bysing interest$?*® This is most clearly
seen in the general practice that the licensingaistry by local governments generates
revenue for local governmeht. As soon as a permit system is (ab)used for anti-
competitive purposes by creating barriers to emtejfare losses aris&® To avoid the
costs associated with capture, it is necessaryntmduce a system of financial
accountability of local authorities and agenciagctBmonitoring can be done via systems
of public audit; or via procedural accountabilityagantees that require local authorities
to comply with the doctrine of ‘due proces®’; or regulatory impact analysis, that
ascertains a public administration’s ‘substantigecantability’*° All these methods are
likely to involve the use of external experts andl consultations. Such monitoring
increases administrative costs considerably, ajhdbey are likely to be justified from a
social welfare perspective if weighted against gibesible social costs of administrative
capture. Nonetheless, from a cost-benefit perspgeatnonitoring clearly adds additional
costs of the monetary type, even where the soostlsdhat may arise from capture are

thereby mitigated or even avoided.

145 Anthony |. Ogus,Regulatory Institutions and Structure® (Centre on Regulation and
Competition, Paper No. 4, 2001).

146 See Michael G. Faure et aBucking the Kuznets Curve: Designing Effective inmviental
Regulations in Developing Countriesl (1) V.1.J.INT'L L. 120-123 (2010).

"Nick Devas & Roy KellyRegulation or Revenues? An analysis of local bgsilieenses case
study of the single business permit reform in Ken®h RJBLIC ADMINISTRATION AND
DEVELOPMENT, 381, 381-391 (2001). Also Ogus (2001), supra ddte and Anthony I. Ogus,
(2002), Regulatory Institutions and Structure$3 ANNALS OF PUBLIC AND COOPERATIVE
ECONOMICS631, 627-648 (2002available athttp://ssrn.com/abstract=368572

18 Thomas G. MooreThe Purpose of Licensing J.L.& ECON. 93 (1961).

49 Jerry L. Mashaw, Prodelegation: Why Administrators Should Make it
Decisionsl JOURNAL OF LAW, ECONOMICS ANDORGANIZATION, 81-100 (1985).

130 Julie Froud et alControlling the Regulatoré_ondon: Palgrave Macmillan, 1998).
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A third problem that may arise with the use of p&no regulate risk is that, despite
allowing for both greater flexibility and more sfesty in the situations subject to
regulation, it is unlikely that permits will be @&bto include for all the possible risk
scenarios that will arise from technological depehents. What occurs in practice is that
either the permit itself contains vague terminologych as obliging the licensee to use
their “best efforts” to prevent harm to third pesti or that the founding legislation
contains, in addition to the conditions of the priclauses to the effect that the permit
holder shall take reasonable measures to prevemosasible harm resulting from her
activities. In some cases, these vaguely wordeglof care are enforced with criminal
penalties™ In situations in which (vague) standards are thioed, either in the permit
or in the founding legislation, the problem of feeeability and the related question of

compatibility with thelex certaprinciple obviously re-emerdé?

In sum, while permits are optimal instruments fegulating complexity stemming from
local differentiation, at least for a price, duetheir ability to balance flexibility with
foreseeability, they are much less well suiteditwasions of volatility in the regulatory
environment. Permits do not easily allow for coaing flexibility — vital where the
target of regulation is subject to rapid developtmeibecause they are likely to become
quickly out-dated and are expensive to administet monitor. As such, permits are
likely to function as rules in unstable regulategnditions rather than as standards, and
therefore have the same disadvantages. Where, leowtlee terms of license attempt to
accommodate greater flexibility by returning to wagequirements, they fall foul of the
foreseeability principle. What alternative regufgtaechniques or tools are, then,
available to the regulator? The suggestion of tiegt section of the paper is that
development risk, combined with prospective ovemgjlconstitutes a key regulatory tool
or technique in reconciling flexibility and foresdslity in the risk society of the twenty-

first century.

151 See Faure & Vissesupranote 65.
152 |bid., 349-351.
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5.2. Applying ‘development risk’ as a regulatory tehnique in situations of
regulatory volatility

One area of law that has long struggled with thedrfer regulation to provide flexibility
whilst guaranteeing a clear standard of foresei@aml unstable regulatory environments
is the field of civil liability. One of the primargims of liability is to incentivise the
potential tortfeasor to act so as to prevent ht®oaor inaction from causing harm to
others. A great deal of research has been condoatéite negative effects of retro-active
regulation in liability®>® and law and economics scholarship has clearly shevas
deterrence theory would suggest — thaearpostfinding of liability for behaviour that
was not considered wrongful at the time that iktptace rarely serves any purposes of

accident preventioft?*

However, the same scholarship has also shown thasituations in which rapid
technological developments lead either to the earerg of new risks or to improvements
in the ability of regulatees to prevent risks avéo costs, it may be optimal for courts to
impose more severe sanctions or to extend liakitpehaviour that was not previously
deemed wrongful. This research in the law and ewic® field has concluded that, in
situations in which standards could be stricter rfor greater cost whereby the risk to
human health and the environment were to be funteduced, it would lead to sub-
optimal regulation if tortfeasors were only to beldhliable for compliance with an
existing standard and could under no circumstabeeleld liable for risks that had not
been foreseeh’” Instead, this research asserts that the knowleddereseeability of a
regulatee that they may be held lialebe postfor behaviour that causes harm creates

incentives for a potential tortfeasor to obtainnasch information as possible about the

133 See e.g., Kenneth AbraharEnvironmental Liability and the Limits of Insuran@&8 GoLUM.

L. REv. 942. 957-959 (1988) and James Boyd & Howard Kutirer,Retro-active Liability or
the Public Purse?2J.REG. ECON. 79 (1997).

1% SeeMichael Faure & Paul FenRetroactive Liability and the Insurability of Lord ail Risks
19 INT'L REV. L. & ECON. 487 (1999). It might of course, however, senleopurposes, such as
sparing the taxpayer the cost of providing victinigh compensation.

155 See e.g. Ellen SchwartzProducts Liability, Corporate Structure and Bankitcyy Toxic
Substances and the Remote-Risk Relationgdig LEGAL StuD. 689 (1985).
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risks associated with their behavidt.The creation of such incentives is referred to in
the literature as ‘development risk liability’, aregdintended to provide the regulatee with
sufficient and appropriate incentives to investesearch on the risk of their activities

and into optimal technologies to prevent or minertisose risks>’

5.2.1. The technique of ‘development risk liability

The application of development risk to a party olbgly leads to a flexibility/
foreseeability dilemma. On the one hand, flexipiitemands that the standard setting
process in civil law is seen as a learning proedsreby the standard of care is not static
but changes over tim&® It would clearly lead to regulatory disconnect afiilis
ineffectiveness to hold that due care standardsldhwever change. There may be many
reasons, for instance new technological insiglggpavhy judges might impose a more
stringent standard of care than is generally reiseghas representing the legal standard
at that moment. This new standard can, moreover ha important signalling function
for other parties in the market who can adapt theture behaviour to the new
circumstances. However, the foreseeability queston thus one of fundamental rights,
arises with regard to the individual defendant he particular case in which a new
standard of care is set. Is it acceptable to seerihe guarantee of legal certainty for the
benefit of a more efficient standard in the futbyerendering an individual or individual
operator retroactively liable for behaviour thatswaot considered wrongful at the time
when it was committed?

1% This point has been made by Steven Shalilbility and the Incentive to Obtain Information
About Risk21 J.LEGAL StuD. 259 (1992). And see Louis T. Visser & Heicko Gerkimeester,
Kenbaarheidsvereisten en Gewoonten als VerwererenmTegn Aansprakelijkheidsaktie: een
Rechtseconomische BenadefifigDSCHRIFT VOORMILIEUAANSPRAKELIJKHEID 48 (1996).

" See Michael Faure & David GrimeauBijnancial Assurance Issues of Environmental
Liability, in DETERRENCE INSURABILITY AND COMPENSATION IN ENVIRONMENTAL LIABILITY .
FUTURE DEVELOPMENTS IN THEEUROPEANUNION 59 (Michael Faure ed., 2003).

%8 This argument has been powerfully stressed by<OGit & Hans-Bernd Schafeiegligence
as Untaken Precaution, Limited Information and &t Standard Formation in the Civil
Liability System[1997] IRLE, 15-29.
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One case, discussed already in section 3, thaddeas courts apply development risks in
precisely this way in the area of criminal law gt of C.R. v. UK*® In this casethe
House of Lords upheld the defendant’s convictianaf@rime — the attempted rape of his
estranged wife — that was not yet an offence inldmy& Wales on the basis that the
defendant could reasonably have been expectedaw kmat the common law defence
against marital rape no longer accorded with copteary societal norms and thus could
no longer act as a defence in such situations. kmih of Kinkel, on behalf of the
Court, concluded that relying on the Hale propositof 1736, that a women gives her
irrevocable consent to sexual intercourse at thenemb of marriage, was no longer
possible. He stated:

“Hale’s proposition involves that by marriage a avifives her irrevocable consent to
sexual intercourse with her husband under all oistances and irrespective of the state
of her health or how she happens to be feelinghat time. In modern times any
reasonable person must regard that conceptionitesunacceptable.”

Lord Keith went on to dismiss the idea that the €ovas engaging in the retroactive
application of law in denying the applicant’s apd®anoting that,

“This is not the creation of a new offence, it e tremoval of a common law fiction
which has become anachronistic and offensive andamsider that it is our duty having

reached that conclusion to act uporf£”

This conclusion was supported by the European Gufufuman Rights, which appears
to rely upon Article 17 of the Convention — the sbuwf rights clause — to dismiss
concerns about any harm done to the rights of g@icant. It is worth quoting the
passage in full in order to gain a fuller underdtag of the Court’s reasoning:

“The essentially debasing character of rape is anif@st that the result of the decisions

of the Court of Appeal and the House of Lords -t tha applicant could be convicted of

139 Although it is possible to view this case as aaneple of prospective overruling — see the Law
Commission’s report on the growing number of exiceist to a husband’'s immunity that could
have suggested to a reasonable observer that bnhas matter of time before it was done away
with altogether (see para 22 ©fR. v. the UK— we consider an example of a development risks
approach, because of where both the House of lamdsStrasbourg Court lay emphasis in their
reasoning.

%R v. R,23 October 1991 ([1991] 4 All England Law Repogd 4

52



attempted rape, irrespective of his relationshifhwhe victim — cannot be said to be at
variance with the object and purpose of Articlefah® Convention, namely to ensure
that no one should be subjected to arbitrary prasst conviction or punishment. What
is more, the abandonment of the unacceptable il@ahasband being immune against
prosecution for rape of his wife was in conformtyt only with a civilised concept of

marriage but also, and above all, with the fundaalesbjectives of the Convention, the
very essence of which is respect for human digaity human freedont®

The basis for the European Court’s reasoning is that a greater injustice would be
done by viewing the English courts’ developmenksisapproach towards the Hale
Proposition as violating the guarantees of Articl&ECHR. By relying on the idea of

development risks — even in such a sensitive aseariminal law — the English courts

were able to ensure regulatory (re-)connection.

Obviously, the rape case before the House of Lisrd$ a totally different nature than the
foreseeability dilemma with respect to technolobitsks, central to this paper. However,
the relevant point in both cases is the same, bii@dpalance between on the one hand
the need for flexibility and adaptation to (in tltaise societal) changes and on the other
hand the question whether these changes are fatdse®r the persons to whom they
apply. The European court’s decision sets the standf foreseeability extremely low
and makes many observers, including the presehbesjtuneasy. While the decision
may have been justifiable as an extremely excegpticase, it arguably failed to strike the

right balance between flexibility and foreseeatilit

A case from the German system, in which a courtieghphe idea of development risks
but was able to create flexibility without sacrifig foreseeability, arguably serves as a
better example. The German Bundesgerichtshof, itfleebt German civil and criminial

t1°2 in a 1980s case concerning a skiing accident hiadt occurred on the well-

cour
known Zugspitzeplatte, in which the victim had 4t unprotected ski lift pillar, came up

with an interesting approach to standards of igbiThe Court first held that the party

181 C.R. v. UK supranote 79, para. 42 (emphasis ours).
162 See Bundesgerichtshof, 23 October 1984, [19&8]e Juristische WochenschriiNJW), 16-
20 and Bundesgerichtshof, 14 March 1995, [198B)V, 26-31.

53



responsible for the ski lift had violated a genedaty of care owed to the skier. It
grounded this judgement in the following way:
“Die mit einer solchen Abpolsterung verbundenentkonstehen nicht aul3er
Verhaltnis zu ihren aus den Schleppliften zu eenidén Einnahmen. Zudem
ist der Unternehmer in der Lage, die Aufwendungéeriden Fahrpreis
weiterzugeben.” [The costs associated with the ipadaf the ski lifts are not
disproportionate to the expected gains. In additive business is in the
position to pass on the related expense to the wethe ticket price.]

However, in considering the question of whether gkielift operator was also to blame

for the accident, the Court concluded that it wais n
“Jedoch mufl3 den Verkehrssicherungspflichtigen déichiverstol3 bei
Anwendung verkehrserforderlicher Sorgfalt erkennpawesen sein, wobei
Bewertungszweifel Uber die Pflichtmafigkeit odedichfwidrigkeit des
schadlichen Verhaltens zu seinen Lasten gehen. filierins Gewicht, dal3
Entscheidungen Deutscher Gerichte zur Sicherung hfistitzen zum
Schutze der Skilaufer bei derartigen Pistenvertssiém im Unfallzeitpunkt,
soweit ersichtlich, nicht ergangen waren. Eine l®I8icherungspflicht lag
auch nicht ohne weiteres in der Tendenz der bisindargangenen
Rechtsprechung zur besten Sicherungspflicht.” [H@axewhen applying the
required care in social life, the fact that theydot care was violated should
be knowable to the individual. Doubts concerning tfluestion whether his
behaviour violated or complied with the duty of eare held against the
individual who has to comply with the duty. In thigspect, an important
aspect is that as far as we can see, at the marhéme accident, there were
no decisions of German courts concerning the paddfrskilifts to protect
skiers. Such a duty of care was moreover not feadsde based on the until

then applicable case law concerning the optimal diitare.]

In announcing that it would abide by existing nortmsre relating to duty of care, in the

case before it but apply a different, stricternd&d in the future, the Bundesgerichtshof
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made use of the technique of prospective overrdfih@he advantage of this technique
was that it allowed the Court to introduce a s#ricttandard of the duty of care — to up-
date the regulation in this area to take accounthainges in the cost to operators of
padding ski-lifts — while at the same time respegthe guarantee of legal certainty for

the defendant before it.

Of course, as Lord Nicholls of Birkenhead notedha context ofNatwest v. Spectrum
Plus Ltd,

“In all cases development of the common law, assponse to changed conditions,
does not come like a bolt out of a clear sky. Iraldy the clouds gather first, often from
different quarters, indicating with increasing aiméness what is coming® This is true
of most legal change in most legal systems. THeréifice between the normal process of
legal reform and development risk liability is thadrmal legal reform takes place via
regulation whereby new standards are foreseeableth® regulatees or include a
foreseeable adaptation via case law. Developmsktliability implies liability even if
the risks may not have been foreseeable, thus gngviurther incentives for research
into risks that were not known on the basis of ¢hate of scientific and technical

knowledge when the product was put into circulatftn

Our contention in this paper is that developmesktsriconstitutes a regulatory technique
of real value in ensuring the effectiveness andgtitegcy of regulation in situations of
regulatory volatility. As the German case makesargla distinction has to be made
between the retrospective application of a newilitgbregime and liability for
development risks. Holding actors liable for risksat are not yet known is not

necessarily inefficient, precisely where, if theyolw in advance that a strict form of

183 The decision in this case has been supporteddrDilitch legal literature byadi DRION,
STARE DECISIS HET GEZAG VAN PRECEDENTEN (1950) and by Olav HaazeBbe Temporele
Werking van een Rechterlijke Uitspraalk DE ROL VAN DE RECHTER IN DE MODERNE
WESTERSESAMENLEVING 171 (Henry G. Schermers et al. eds., 1993).

164 National Westminister Bank plc v. Spectrum Plusiitéd and others [2005] UKHL 41.

185 1t is the formulation which can be found in ar{e)f of the European Product Liability
Directive of 25 July 1985fficial Journal L210/29 of 7 August 1985: “The state of scientific
and technical knowledge at the time when he puptbeuct into circulation was not such as to
enable the existence of the defect to be discovered
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liability applies, it will provide incentives to gaire information about potential new
risks and on the optimal techniques for preventimag risk from ocurring. Thus strict
liability could well provide appropriate incentivésr investment in optimal preventive
techniques. This, however, does not require, oeeddoerhaps justifies, the retrospective
application of new standards or new contexts thatndt positively affect future
incentives for prevention i.e. where the regulat@s unaware that they would be held to
a strict liability standard. Development risk liblyi refers exclusively to risks that could
not be known by (industrial) operators at the timhi¢he design of their practice, process
or product and that appear later in the coursé@fptrocess of operation or manufacture;
this definition also includes technological improwents that enable risks to human
health or to the environment to be reduced i.d.dbanot increase the risk of the product
or primary process but that create the possibilityeducing risk further. In such cases,
however, the legal rule as such does not changébugtandard of liability to which an

operator is held is viewed flexibly.

Liability for development risks is desirable from aconomic perspective where it has
the possibility to positively influence incentivefor prevention and where the
development risk liability is not retroactive liéity in disguise, which has of course other
reasons for being unattractive than merely beirgffizient'®® Development risks is,
then, a valuable technique for ensuring that reagulakeeps pace with technological
developments. Moreover, where regulatees are athatethey will be held to a strict
liability standard, the law provides sufficient t@nty both to incentivise risk
minimisation and to protect individual rights. Howee, where a standard of strict liability
has not previously been used or where the appécsdahction is a criminal one, applying
a development risks approach in determining thegpjate standard of liability falls

foul, we suggest, of the principle of foreseeafpilior lex certa'®’ It is in these

186 A similar — balanced — conclusion concerning ffigiency of a development risk defense is
reached by Gerhard Wagnéiaftung und Versicherung als Elemente der Techeiksting
VERSICHERUNGSRECHT1450, 1441-1480, (1999).

17 Of course, the case 6fR.suggests that development risks will not fall fofithe Strasbourg
standard as it presently is; however, as we sugdediove, the ECJ sets higher standards of legal
certainty and so arguably should the European Gdui#tuman Rights.
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circumstances that we propose the use of prosgeotierruling as a judicial technique

for preventing an equal injustice in applying aelepment risk approach.

5.2.2. The dilemma of prospective overruling

Prospective overruling, however, has somethingafexjuered history and is not without
controversy, particularly in the criminal law coxteWhile some senior judges have
suggested that the use of prospective overrulirggaestion of judicial responsibilit§?
other, equally senior judges, have suggestedtti@toduces arbitrariness and unfairness
into judicial decision-making®® We will attempt to address these concerns below in

examining prospective overruling as a technique.

Prospective overruling is a judicial technique ihieh a previous precedent or authority
is overruled without the new ruling having retrospee effect. It thus represents a
departure from the fundamental notion that judidtisions that develop or change the
law necessarily have retroactive effect. It is as lbeen used where a court wishes to
overturn or amend bad law but is wary of the conseqes of the retrospective
application of their finding, whether because @& thherent unfairness that would result
to an individual who had relied on the existing lmmgood faitt’® or because of reasons
of practicality, where the decision would have spieg consequences for the operation
of the judicial system’* Although appearing similar, prospective overruliitjers from
obiter dictain two significant ways: firstly, while judges caseobiter dictato declare
certain rules to be bad law or to comment on tkelyi direction of necessary legal

reform, such comments do not entail that the decign the case before them will be

188 Notably, of course, Roger J. Trayn@uo Vadis, Prospective Overruling: A Question of
Judicial Responsibility28 HASTINGSL.J. 533 (1977). Traynor was a Justice of the Galifi
Supreme Court, 1940-64 and Chief Justice of Califgr 1964-70. He is one of the most
respected American jurists of the twentieth century

189 See Lord BirkenheadNatwest v. Spectruf2005].

10 See e.g., a 1675 English case detailed by W. LeaBQPERTY LAW INDICTED, 16-17
(1967); cited in Traynomsupranote 141.

" See Linkletter v. WalkeB81 U.S. 618 (1965), in which the US Supreme Cdecided not to
apply its finding inMapp v. Ohio(367 U.S. 643 (1961)) — extending an earlier glihat the
fourth amendment of the Constitution prohibits @sanable searches and seizures by
government agents, thereby excluding evidence daigeviolating the amendment, to the states
— retrospectively to judgements that had becoma fieforeMapp For consideration of these
cases, and othersgeTraynor,supranote 141, at 792-796.
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inconsistent with a future case. Secondlyiter dictum while possibly highly influential,

does not acquire the quality of stare decisis hacefore is not binding.

There a number of different ways in which a cowmh wise prospective overruling:
firstly, a court can announce a new rule or stasgl#nat will apply only to future cases
i.e. not to the case before it in the instant dispiihe old rule would also govern any
cases that arose from action taken prior to theoamrement of the new rule but
determined after it. This has been called ‘purespective overruling’”®> A second
approach would be to announce a new rule that lig @pplicable to future cases that
arise after the announcement but, as an exceptapply it to the instant case. A third
alternative is to apply the new rule not only te ttase at hand but to all other cases
already pending at the time of announcement; tpjgraach excludes those cases in
which the action that motivated them predates tirancement but where proceedings
had not already been commenced at the moment Gfrdeon of the new rule. Finally, a
fourth possibility would be for a court to annourgenew rule not having retroactive
effect but to suspend the entry into force of thatv rule until a future date. This
technique is used both to allow those actors likelpe affected by the change to adapt
their behaviour accordingly, and to give the legfiste the opportunity to enact a different
rule should they so wisH! Traynor termed this form of prospective overruling
‘prospective-prospective overrulin§y®® In this version of prospective overruling, the new
rule does not apply to the case in which it is amoed, or to any other cause of action
that arises before the delayed entry into forcehefnew rule. The ECJ, for example, has

accepted the need to place temporal limitationst®rulings in the interests of justice,

172 See Ben JuratowitchQuestioning Prospective Overrulingl.Z. L. REv. 393, 395 (2007).
Also, Walter V. Schaefeil,he Control of “Sunbursts”: Techniques of ProspeetOverruling 42
N.Y.U.L. REv. 631 (1967).

173 Juratowitchsupranote 172, at 406.

" This form of prospective overruling has been usealnumber of instances by US Courts; see,
e.g., Molitor v. Kaneland Community Unit Dist. N802, 18 Ill. 2d 11, 163 N.E.2d 89 (1959);
Parker v. Port Huron Hosp., 361 Mich. 1, 28, 108)VI\ed 1, 14 (1960); Spanel v. Mounds View
School Dist. No. 621, 264 Minn. 279, 292, 118 N.w735, 803 (1962).

> Traynor supranote 168at 784.
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although it has declared that it does so only icegkional circumstance€® A variation

on this form of prospective overruling has beengssted by Advocate General Jacobs,
whereby both the retrospectiaad prospective effect of a ruling of the Europeanu€o
of Justice could be subject to a temporal limitatim that case until the Member State
concerned had had a reasonable opportunity to @emshne introduction of amending

legislation®’”

In addition to the European Union, a number ofsdidgtions have used or accepted the
possibility, if only in principle, of prospectiveverruling in exceptional circumstances,
including the US, Indid’® New Zealand/® Canadd® the UK and Germany. The
European Court of Human Rights has been undersmassue prospective rulings
although there is some doubt as to whether its ddyn’ approach to Convention
interpretation is properly classified as sd&hhowever, it certainly accepts such rulings
in domestic courts as compatible with the ruleasi1*® At its apogee in the US, the US
Supreme Court ruled in the caselafkletter v. Walkerthat in both criminal and civil
cases, “the accepted rule today is that in appagpiases the Court may in the interests
of justice make the rule prospectiVd®. However, since the 1970s, the use of
retrospective overruling in the US has been inesdtr While it remains unclear as to
whether the use of ‘pure’ prospective overrulindhéne the new rule does not apply to
the case at hand) has been abandoned in civil,¥8¢bs Supreme Court has overturned

its earlier enthusiasm and now prohibits prospectiverruling in criminal cas&$ and

176 See for an example of such a temporal limitatiBn(Bidar) v. Ealing London Borough
Council[2005] 2 WLR 1078, 1112, para. 66-69.

1" Case C-475/03 Banco Popolare di Cremona v AgedBateate Ufficio Cremona, 17 March
2005, paras. 72-88.

178 Seel.C. Golaknath v. State of Punjab, AIP 1976 SC 1463

179 Chamberlains v. Sun Poi LEI007] 2 NZLR 7.

180 Re Manitoba Language RigHtk985] 1 SCR 721.

181 See Eur. Court H.RGoodwin v. UK(2002) 35 EHRR 18.

182 For what seems to us a sensible reading of thet€@@pproach irGoodwin see Juratowitch,
supranote 172, at 398-400.

183 See CR v. UKsupranote 79.

18 | inkletter v. Walker, 381 U.S. 618 (1965), 628.

185 SeeGlazner v. Glazner, 347 F 3d 1212 (2003), a dewisif the Court of Appeals of the
Eleventh Circuit.

18 SeeGriffith v. Kentucky, 479 U.S. 314 (1987).
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the use of selective prospective overruling (inan-pure’) in civil case¥’ Yet, despite
the discrediting of prospective overruling as ahteque in the US more than twenty
years ago, it continues to attract the intereseofor common law judges. In a 2005 case,
Re. Spectrum PIy§® the House of Lords found that it was theoreticpliyssible for a
judgement to be overruled with prospective effedyoand in 2007, two members of the

New Zealand Supreme Court accepted the same ditgsibi

5.2.3. The pros and cons of prospective overruling

Given that the heyday of prospective overruling, hesil recently, been behind us, what
reasons are there for being suspicious of the tqabf There are, it seems, two main
reasons for rejecting prospective overruling whalkesThe first has been articulated by
the Australian High Court in its emphatic refusalcountenance the use of prospective
overruling and concerns an understanding of thareatf judicial interpretation; in the
case ofHa v. New South Walethe Court ruled that “it would be a perversiornjuicial
power to maintain in force that which is acknowledgnot to be the law*® In this
reading, where a court determines that the rulg #ine required to apply is bad law, i.e.
that the ‘real law’ is actually now a different stiard, it is simply untenable to continue
to apply the wrong standard, even where it redolts manifest injustice to one of the
parties before it. The notion that prospective nyerg is a perversion of judicial power
gains further credence from the commonly acceptatkrstanding that the role of the
judiciary is to interpret the law in light of these before it; where the primary function
of the courts is to adjudicate between partiesagbieyond the particular case by making

a general statement about the law is seen by serttdatantly legislative™® While the

187 SeeJames B Beam Distilling Co v. Georgia, 501 U.S. $P991), and Harper v. Virginia
Department of Taxatiors09 U.S. 86 (1992).

18812005] 2 AC 680.

189 Chamberlains v. Sun Poi LEI007] 2 NZLR 7.

1% Ha v. New South Wales (1997) 189 CLR 465, 504.

191 See Juratowitchsupranote 172, at 407. See also the concurring opihiodustice Harlon in
Mackey v. United Stat¢d01 U.S. 679), in which he stated: “If we do negolve all cases before
us on direct review in light of our best undersiagdf governing constitutional principles, it is
difficult to see why we should so adjudicate angecat all ... In truth, the Court’'s assertion of
power to disregard the law in adjudicating case®rbeus that have not already run the full
course of appellate review is quite simply an d&sethat our constitutional function is not one
of adjudication, but in effect of legislation.”
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legislature looks forward, the proper direction tbé courts’ attention is backwards,
applying the existing law to situations that hatready happened. This view was echoed
by the US Supreme Court @riffith v. Kentucky in which it ruled, concurring with
earlier minority opinons by Justice Harlon, tha¢ thailure to apply a newly declared
constitutional rule to criminal cases pending oredi review violates basic norms of

constitutional adjudication??

The second reason for critics to reject prospeatiwerruling concerns the impact upon
individuals of arbitrariness to which propectiveeawuling gives rise. InGriffiths v.
Kentucky the US Supreme Court stated quite simply thaetsire application of new
rules violates the principle of treating similagijuated defendants the sami&'Once a
rule or practice has been declared bad law or siitotional, it violates the central
notion of equality before the law if the new ruteapplied to benefit one individual but
not another. These concerns can be somewhat afldviiy applying the new rule to all
cases steming from action arising at or after ithe of the cause of action of the case in
which the new rule is announced i.e. by limiting tiormal retrospective effect of rulings
only marginally, but to do so would be to reducasiderably the possible benefits of
prospective overruling. In effect, those partiesowiad relied in good faith on the
previous standard in such actions would be hela new, stricter standard and thus their

legitimate expectation of and right to legal certaiwould be compromised.

What, then, are the benefits? In particular, wantlter, less dramatic, techniques do the
same job without encountering the hostility thaigpective overruling can inspir&ber
dicta could be used, for example, to indicate a likaeheaion of legal reform without
actually introducing a new rule. However, it is large part the binding nature of a
prospective decision that makes it such a usetilinigue in balancing flexibility and
foreseeability. Whileber dictacould be used in a similar way, because suchnseatts
lack the ability to bind future courts, they reduhbe foreseeability of parties at the same

as reducing the incentive for operators to adagir thehaviour; operators may instead

192 Griffiths v. Kentucky479.
193 Id
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play a waiting game in which they fail to carry @aaptations in the hope that a different
court will continue to apply the existing standaRtospective overruling, we suggest,
cannot be replaced by the less controversial tbaber dicta Moreover,obiter dicta

would obviously only provide a solution in thosgadésystems where they exist, which is

not the case for many of the civil law systems.

The first main benefit of prospective overrulindldavs on from the assertion that it is a
perversion of judicial power to uphold a law th&understood to be unsound. Courts are
rightly reluctant to overturn a precedent, even neghéhey are convinced of the
unsoundness of the rule in question, where the ltawsed by retrospective change is
greater than the supposed benefits. Thus, Justiogdr suggested, in his classic article
on the topic, that the main benefit of the techaigd prospective overruling is that it
enables courts to change bad law without upsettiegexpectations of those who have
relied upon itt® For Traynor, prospective overruling, in direct rast to its critics, is a
necessary tool for the proper administration ofiges Allowing bad law to stand simply
because to overturn a precedent would entail updaicke and unreasonable hardship for

one of the parties concerned is an equally perwarderstanding of the judicial role.

Traynor’s concern is arguably borne out in Europesk regulation. Here what we see
occuring is the limitation of liability of producgrand operators precisely because of a
reluctance on the part of the regulator to use ldpweent risk for fear of applying
standards retrospectively. The recent EU Produabiliiy Directive!®® for example,
explicitly excludes liability if the producer canrgve that, having regard to the
circumstances, it is probable that the defect didexist at the time when the product was
put into circulation. Moreover, the ‘state-of-the-defence’ is provided for in Article 7(e)
of the directive, which protects the producer friability if she can prove that the state

of scientific and technical knowledge at the timd&ew the product was put into

194 Traynor,supranote 168, at 779, inc. footnote 16.

195 Article 7(b) of the European Product Liability Bative of 25 July 1985Qfficial Journal
L210/29 of 7 August 1985) excludes liability of theoducer if he proves “that, having regard to
the circumstances, it is probable that the defdithivcaused the damage did not exist at the time
when the product was put into circulation by hintlat this defect into being afterwards”.
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circulation was not such as to enable the existerfiche defect to be discovered i.e.
signaling a preference for the opposite of develepmisks liability™*® Article 15(1)(b)
does provide an option for Member States to intcediiability for development risks;
however this option has only been taken up to Hgteuxembourg and Finland’ This
reluctance to apply development risks liability mesd to inefficiencies and may reduce
the incentives to producers to reduce the riskroflpcts where they are able to do so in a
cost effective manner. In such a situation, theafsgrospective overruling would avert
the fear of new standards being applied retrosgagtiwhilst at the same time allowing
for standards of liability to be made stricter otiere as new technological develops and

allow producers to adapt their products to minintiserisk of harm.

In response to the criticism that prospective ayarg sees courts assume powers that
belong only to the legislature, Traynor argued thath objections on grounds of the
limitations of judicial power reflect an unecesBarrestrictive and conservative
interpretation of the role of the judiciary. Thedenstanding that attention to the general
state of the law is solely the task of the legigkatis based upon the old-fashioned view
that judges should not make law. While here isthetplace to rehash this argument, it
suffices to note that this notion has been suceelysundermined across the twentieth
century by legal realism and, later, the critieagdl studies movement. If it is not possible
to maintain the strict delineation between the @ictaw-making and the act of legal
interpretation, the objections to prospective aviarg on the grounds that it violates the

separation of powers loses much of its bite.

The concern that the technique may violate thecjpie of equality before the law is
much more difficult to dismiss. Prospective ovarrg]) particularly of the pure variety,

undoubtedly involves treating cases, and thereloyvithuals, differently by applying

1% The state of the art defense has also been addrigsthe American context by James Boyd &
Daniel E. Ingbermar§hould ‘Relative Safety’ be Test of Product Li&gillLS, 433-473 (1997).
They show that the ‘customary practice test’ tetwlsnduce inadequate safety, whereas the
‘technological advancement test’ tends to induaessive safety.

197 And by Spain for food on medical products as waelby France for products derived from the
human body. See the overview of the transpositiothoimestic law, provided in théreen paper

on the liability for defective product€OM (1999) 396 final of 28.7.1999), pp. 35-36.

63



different rules to similar situations and therefaan introduce arbitrariness into the
administration of justice. Only the foolish woulthagine that there is no arbitrariness in
the process of justice but this cannot, of coupgean argument for introducing more. A
firmer argument would be that, in a very few spkeitistances, prospective overruling is
a necessary technique to ensure that justice ig;dast as, on very rare occassions,
applying development risks in the area of crimited retrospectivelymay also be
required for the interests of justice to be serasdthe UK and Strasbourg courts found in
C.R. v. UK Prospective overruling enables a stricter stahdzr liability, whether
criminal or civil, to be achieved for the futurbus presumably serving the common good
of reducing risk to human health and the envirortinenhilst avoiding the unfairness of
applying this new standard to the present defendamtre he could not reasonably have
anticipated the new rules and relied on the eastemdard in good faith.

5.2.4. Application of development risk liability tothe enforcement of risk regulation
The stricter standard of legal certainty in the tegh of criminal law, and the explicit
prohibition of retroactive legislation in criminkw, has meant that there has been little
discussion of development risks or prospective rodi@g in literature on risk regulation,
whether in the European context or beyond. Moredhere is a even more pronounced
reluctance to apply development risk as a judi@ahnique in regulating for risk. This,
we would suggest, is highly likely to lead to remjoty failure by ensuring regulatory
disconnection and thus ineffectiveness, with al tonsequences for the risk to human
health and environment that such a failure is jikel entail. At the same time, operators
are being held criminally liable for actions thall under vaguely defined standards — an
unacceptable situation that undermines the ruléawfand, we would argue, violates
individual rights, whether this is recognised ashsby the European Court of Human
Rights or not.

What we are therefore suggesting is that courtdyaggvelopment risk liability as a
regulatory tool in situations of the enforcement ¢k regulation i.e. in legal
environments in which technology plays a key rdlkis would entail, for example, a

court examining whether, taking into account tteesbf the art and the available market
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information, it was reasonable for a defendant awehanticipated that the norms had
changed, and thus whether it was reasonably faabkeé¢hat her behaviour would incur
criminal liability. Where it might be unreasonalie expect the average individual
constantly to anticipate what changes in standangght come about, the type of
regulation that we are concerned with here — mgjulation — applies overwhelmingly to
producers and operators i.e. corporations, whiah remsonably be expected to have
access to both up-to-date scientific and technoddgnformation within their field of
operation and to seek regular legal advice asaatindard of liability to which they will
likely be held. Such an expectation is thus pelyantline with Strasbourg jurisprudence

on the ‘special standard’ of legal certainty thaplees to corporations and professionals.

What we, in additon, suggest is that in certainations, for example in which a criminal
sanction is at stake or where the interests oficgisbtherwise require, courts use
prospective overruling as a complementary judidethnique to ensure that the
requirements of legal certainty are met. Were aehodl prospective overruling to be
applied in such scenarios, however, courts woulplyaphe existing standards to the
defendant before them but would declare that infaihere the standard will be applied
differently. On this basis, courts would decide whktndard of liability to apply and,
where a new standard of liability is determined,ethier justice is best served by
applying their ruling retrospectively or prospeeti It is, of course, possible to imagine
other criteria that could be applied to restria thse of prospective overruling, such as
that it should not be applied to the detriment ofirdividual, or it is a technique only
available to the most senior coult& The development of strict criteria must necesgaril

be, however, the subject of another paper.

In addition to strict but necessarily general cidtehat would be needed to govern the

application of development risk, whether appliednal or in tandem with prospective

198 For example, irChevron Oil Co v. Huso(404 US 97 (1971), 106-107), the Supreme Court
summarized the three factors to be taken into atcebhen considering if a decision should be
applied non-retroactively i.e. prospectively: wreatthe decision established a new principle of
law, whether retrospective operation would advasrcestard the operation of the new rule, and
whether the decision could produce substantial uitalgle results if applied retrospectively.
Traynor developed criteria in his seminal artiskepranote 168, at 798.
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overruling, other, practical conditions would atsged to be addressed. For example, the
use of development risk liability assumes that @slginderstand the technological
developments that they are called to judge uponaaedip-to-date with the state-of-the
art. One method is to instigate rigorous judicialiting across all courts — something
that, as we saw in section 2, Shavell, among others advocated. However training
judges, given the the speed at which technologieaélopments occur, the sheer range of
technologies they would be required to have madtenel the depth of specialisation they
would be required to have, is likely to be both ragtical and, we suggest, unfeasible. A
less onerous method of achieving the same goaldameiko require courts to seek expert
advice on the state of technology at the momentdibputed action occurs and on the
reasonably availability of risk-mitigating techngloavailable to the defendent. Such a
system would involve additional costs being attacttethe judicial process, and thus to
the implementation of standards; however, we cahteat these costs would be easily
dwarfed by the costs of ineffective regulation tloair proposal intends to address.
Moreover, these costs are unlikely to tip the batanf optimal regulatory instrument
from standards to rules, given the need for fldiybiin a volatile regulatory

environment.

An alternative to prospective overruling, howeweould be, where a legal system allows

for such a concept, the idea of mistake in law.

5.2.5. Mistake in law

One way in which prospective overruling could tdkem in criminal law could be,
depending on the legal system, via the concepingdtake of law’. This notion is hinted
at in a number of different legal systems. The ideie would be that where a defendant
acted on the basis of her knowledge of the legahrand could not have reasonably been
expected to know that the legal norm would be @&gplinore strictly, she would be
‘mistaken’ as to the content of the law, which wbtherefore constitute a defence to the

charges and result in acquittal.
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Mistake of law is connected to tmeens rearequirement® For example, the German
mistake of law doctrine is based upon the requirgnfer criminal liability that
defendants have knowledge of material wrongdoiregy a perpetrator must have
understood with some level of specificity in whatyhis conduct violated the law. In the
absence of this knowledge, section 17 of the Gercniaminal code excuses the defendant
of criminal culpability*®® This same section of the code defines mistakawfds a “lack
of insight into the wrongfulness of the conduct’s#nilar provision can be found in the

German code on administrative violation®rdnungswidrigkeite?®*

similarly, in
situations in which the defendant is accused obile¢gry offences, a ‘mistake of law’

finding could be registered as ‘erfaris’, leading to acquittai®?

Examples of case law in which defendants are aegudn grounds of a lack of criminal
liability because of the notion of ‘mistake of law situations in which regulation has
changed are also to be found in other jurisdictidns a Belgian case concerning
prosecution for the construction of a building et a permit, the defendant, who had
constructed a house with a permit, was faced widle@sion by an administrative court
annulling the building permit, as a result of whicis building had to be considered
illegal. The Cour de Cassation held, however, #gtahe moment that the building had
been constructed, the defendant could reasonabbvédhat the permit was lawful and

that the construction was legal. The defendant exsce acquitted on the charge of

19 Gunther Arzt,The Problem of Mistake of Lam RECHTFERTIGUNG UNDENTSCHULDIGUNG.
RECHTSVERGLEICHENDE PERSPEKTIVEN Il JUSTIFICATION AND EXCUSE, COMPARATIVE
PERSPECTIVESL029 (Albin Eser & George B. Fletcher eds., 1988).

204, at 1042.

21|, at 1048.

22 Seeld. at 1048: “In regulatory offences, the descriptisnmore often than not factually
‘empty’. Punishable behaviour is not described actdial detail; rather, it is described as a
violation of legal rules — rules which are usualbt in the criminal code itself because they are
too intricate or apt to change frequently. The tjaeswhether knowledge of these norms is a
constituent of the intent element of a crime or tlukeit is a separate matter baring on culpability
under the mistake of law defence is hotly debatkvalent scholarly interpretation helps
defendants by extending the scope of standard keigiahich exculpates even in the event of
negligent mistakes) and limiting the scope of nkistaof law (with its notion that only
unavoidable mistakes excuse).”
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building without a permit, even though his permétdhbeen annulled with retroactive

effects?®®

Similar provisions can be found in the common laithough there are obviously
differences in formulation. In the American model, example, penal code section 2.04
deals with ignorance or mistake and holds in sedf®) that “a belief that conduct does
not legally constitute an offence is a defence poasecution for that offence based upon
such conduct when: (a) the statutes or other erattmefining the offence is not known
to the actor and has not been published or otherreiasonably made available prior to
the conduct alleged; or (b) he acts in reasonai@nce upon an official statement of the
law, afterwards determined to be invalid or errare8®* The same notion is often
discussed under the concept of “authorized reliawdeich refers to a belief that conduct
does not constitute on offence where the origithefbelief is in affect an act of the state
itself or one of its agencies. An example of tkisaisituation wherein a court, having held
that a statute is unconstitutional, later changesnind and declares the statute to have
been valid. InStatev. O'Neill,*® for example, the defendant was prosecuted under a
statute that the Supreme Court of lowa had prelyadesclared to be invalid; when the
United States Supreme Court took a different vidne, state court was forced to alter its
initial finding on the validity of the statute. this case, even though it was accepted that
the statute in question had never been unconstitalti a defence of errquris was
accepted® Thus, the notion of mistake of law is also avd#abs a judicial tool in
common law countries to protect individual defertdawhere the norm concerning

unlawful behaviour has changed and could not haen lseasonably anticipated by the

23 gee Cour de Cassation (Belgium) 14 March 188;htskundig Weekbla®89-90, 954 and
Cour de Cassation (Belgium) 2 December 1884chtskundig Weekbld®82-83, 1008.

24 See Anthony T.H. SmittError and Mistake of Law in Anglo-American Criminghw, in
RECHTFERTIGUNG UND ENTSCHULDIGUNG. RECHTSVERGLEICHENDE PERSPEKTIVEN I
JUSTIFICATION AND EXCUSE, COMPARATIVE PERSPECTIVES1081 (Albin Eser & George B.
Fletcher eds., 1988).

205147 lowa 513, 126 N.W. 454 (1910).

298 gmith,supranote 204, at 1088.
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defendant®” The effect would therefore be the same as proiseoterruling without

the related controversy.

Whether via prospective overruling or by meanshefd¢oncept of mistake in law, the use
of development risk liability in combination witme of these techniques allows a new
balance between flexibility and foreseeability te btruck: norms can be adapted
dynamically to changing circumstances, thus avgidithe inefficiency and
ineffectiveness of the rigid rules produced by $&gion and permits, whilst at the same
time guaranteeing legal certainty for the individdefendant. Such a balance would, we
contend, be both fairer and more efficient thanstiatus quo

6. Concluding remarks

We have suggested in this paper that one of thaegtchallenges facing regulators in
the area of risk regulation in the coming decaddk lve the problem of regulatory
connection as a consequence of rapid and continigabhsiological change. In order to
create and, more importantly, to maintain regulatmnnection, regulators need to opt
for instruments that allow for flexibility. This aseness manifests itself in the increasing
trend towards open regulation within Europe, chiarésed by vague standards-based
instruments, that offer greater flexibility thantaiéed legislative rules. This trend in itself
is not necessarily problematic; indeed, as law eswhomics theory suggests, it makes a
great deal of sense for regulators to adapt thHeice of regulatory instrument to the

volatility of the regulatory environment.

The problem, as we have sought to argue, comesthatitombination of this choice of

regulatory instrument with criminal sanctions. Wavé attempted to demonstrate the
growing development towards criminal sanctions aseans of enforcing these vague
standards at the European level. The combinatidhesfe trends, we have claimed, raises

serious issues under the notion of legal certaindykey requirement of the rule of law —

27 See further on this issue John Kaplavijstake of Law in RECHTFERTIGUNG UND
ENTSCHULDIGUNG. RECHTSVERGLEICHENDE PERSPEKTIVEN |l JUSTIFICATION AND EXCUSE,
COMPARATIVE PERSPECTIVES1125-1148 (Albin Eser & George B. Fletcher ed338).
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and thus challenges the legitimacy of such regojatdforts. We have made this claim
despite the low bar set by the European Court ah&tu Rights with regard to legal
certainty, even in the context of criminal law awtlere the defendant faced lengthy
incarceration upon conviction. Our examination loé effectiveness of the principle of
legal certainty in providing protection within tharisprudence of a number of EU
Member States suggests that, following the leadhef Strasbourg Court, too great a
weight is accorded to flexibility at the expenserafividual protection. At the same time,
we have suggested that legal certainty plays aroitapt role in ensuring efficienct
regulation by enabling and incentivizing individsiato modify their behaviour in
compliance with the legal norm. In sum, we haveiadgthat regulators and the judiciary
need — both on legitimacy as well as effectivergrssinds — to strike a better balance
between flexibility and foreseeability.

We have suggested that tools exist for regulatordetter address the flexibility/
foreseeability dilemma. Permits may be useful iiate scenarios but are impractical, we
argue, in situations of regulatory volatility thae are describing here. Instead, we put
forward an alternative and little discussed sohutithe application of development risk
liability — a technique that allows for great flbHity in the application of regulatory
standards and thus for efficient and effective esdment — balanced, where necessary,
by the technique of prospective overruling (or take in law’), which allows for a high
threshold of foreseeability to enable regulateesealify their behaviour and to prevent

gross injustice from being done.

Our suggestion that the use of development rigkliig, in combination with prospective

overruling, has much to recommend it as a regulatool for ensuring effective

regulation in the field of risk is likely to be caversial. We have sought to show that
many of the concerns are unwarranted. However, mgs@arch on how such techniques
could and should be applied is necessary. Yet, edane one remains hesitant about the
idea of employing either technique, particularlythie area of criminal law, the reasoned
observer would be hard-pressed to disagree witrassertion that their use could surely

not be more unjust than the current situation, imctv individuals and corporations are
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held criminally liable for behaviour that they, iact in good faith, could not reasonably

have foreseen. The idea of legal liberty, origimgutivith Montesquieu, requires no less.
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